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BEFORE THE

| LLI NOI S COMMERCE COMM SSI ON

IN THE MATTER OF:
COUNTY OF LAKE,
Petitioner,
VS.

W SCONSI N CENTRAL LTD., a DELAWARE
CORPORATI ON; VI LLAGE OF GRAYSLAKE;
and the STATE OF |LLI NO S DEPARTMENT
OF TRANSPORTATI ON, application for an
extensi on of operating authority as a
conmmon carrier.

Respondent s.

Petition for the construction of a ne
grade separation to replace the

exi sting Washi ngton Street (Lake
County Hi ghway 45) highway-rail grade
crossing of the Wsconsin Central
Limted tracks |ocated in Graysl ake,
Lake County, Illinois; designated as
AARDOT # 689 726 P, railroad m | epost
46. 47; and assigning project costs to
the petitioner and respondents, and
aut horizing the Grade Crossing
Protection Fund to pay a portion of
the costs thereof.

Chi cago, Illinois
Decenmber 16, 2014
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No.

Met pursuant to notice at 10:00 a. m

BEFORE:

T14-0041

LATRI CE Kl RKLAND- MONTAQUE, Adm nistrative Law

Judge.
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APPEARANCES:

MR. GUNNAR B. GUNNARSSON

18 North County Street

Waukegan,

Il1l1inois 60085
Appearing on behal f of

MR. THOMAS HEALEY

17641 South Ashl and Avenue
Il 1inois 60430
Appearing on behal f of

Homewood,

MR. DANI EL POWERS

527 East Capitol

Springfield,

Avenue

[1linois 62701

t he County of Lake;

the W sconsin Central;

Appearing on behalf of Staff.

SULLI VAN REPORTI NG COMPANY, by

Tracy L.

Overocker,

CSR
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St eve Heath 94 106
Bri an Fairwood 108
Dani el Powers 130 127
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A through D,
F through BB 149
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60
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JUDGE KI RKLAND- MONTAQUE: By the power vested
in me by the State of Illinois and the Illinois
Commerce Comm ssion, | now call Docket No. T14-0041
for hearing. This is in the matter of the County of
Lake, petitioner, versus Wsconsin Central Limted,
the Village of Grayslake and the Illinois Department
of Transportation as respondents.

May | have appearances, please,
starting with Lake County -- the County of Lake.

MR. GUNNARSSON: Good mor ni ng, your Honor, and
t hank you. Gunnar Gunnarsson, G u-n-n-a-r-s-s-0-n is
the | ast name. Lake County State's Attorney's Office
representing the County of Lake, 18 North County
Street, Waukegan, Illinois 60085 and ny tel ephone
nunmber is (847) 377-3050.

Just for the record, incidentally, we
have Mr. Al G ertych, who is the county
representative, assistant director -- assistant
superi ntendent, of the County Hi ghway Department.

Al so, we have three wi tnesses --
additional witnesses, Steve Heath and M ke Pine from

Patrick Engi neering and Brian Fairwood of



10

11

12

13

14

15

16

17

18

19

20

21

22

TranSyst ems.

JUDGE KI RKLAND- MONTAQUE: Thank you

W sconsin Central

MR. HEALEY: Good morni ng, your Honor. Thonmas
Heal ey, H-e-a-l-e-y, on behalf of Respondent,
W sconsin Central, Limted. My office address is
17641 Sout h Ashl and Avenue, in Homewood, I|llinois
60430. My phone nunber is (708) 332-4381.

| do not anticipate presenting any

wi t nesses today, although, obviously, | would reserve
the right to cross-exam ne the County witnesses.

JUDGE KI RKLAND- MONTAQUE: And St aff?

MR. POWERS: Daniel Powers, Illinois Commerce
Comm ssion, 527 East Capitol Avenue, Springfield,
Il1inois 62701. The phone is (847) 516-0733.

JUDGE KI RKLAND- MONTAQUE: Thank you. Okay.
M. Gunnarsson, since this is your petition, | wl
all ow you to begin with your argunments and -- in
fact, why don't you summari ze the argunments, the
pur pose of today's hearing.

MR. GUNNARSSON: Yes, thank you, Judge. So

this case before you, your Honor, comes on our notion
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for the determ nation by the Comm ssi on pursuant,
actually, to the agreement that the County has with
the W sconsin Central that we can't agree on the
all ocation of the costs to the Railroad for this
project that the Conm ssion would determ ne. W' ve
agreed also that -- it's Federal Regul ation
23 CFR 646. 210 that controls the decision on this
because federal funds are devoted to the project.
That regul ation states in pertinent part under B3 on
projects for the elimnation of existing grade
separations are deemed to generally -- forgive me,
it's actually Item 3, forgive me for that -- on
projects for the elimnation existing grade crossings
in which active warning devices are in place or
ordered to be installed by state regul atory agency,
the Railroad share of the project costs shall be
5 percent, so that's the controlling |anguage of the
regul ati on.

On C -- Subsection C of that same
regul ation, your Honor, we see that the required
Rail road share of the costs under B3 shall be based

on the costs for prelim nary engineering, right of
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way and construction within the limts described

bel ow and descri bed bel ow under Subsection 1
essentially tal ks about the touchdown to touchdown
l[imts where you bring the road down fromthe
existing theor- -- existing profile to, in this case,
bel ow the tracks and then bring it up again. W'I
show on one of the exhibits which has already been
mar ked A3 where those touchdown points are, but that
basically governs what the I[imtation is for the
project; but given those Iimts, that 5 percent under
B3 is applied to all of the project costs and one of
the reasons -- by no means the only reason | say
this, but summaries of the arguments that we've made
in our briefs -- the County has -- is that that

5 percent figure was pronmul gated by the Secretary of
Transportati on under the authority of an enabling
statute that give -- gave to the Secretary the
authority to allocate to the Railroad in a grade
separation project, to elimnate an existing at-grade
separation, the share of the Railroad's costs based
on the benefit to the Railroad.

The Secretary determ ned 5 percent is
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a fair sort of allocation, so the Railroad has
al ready been given a substantial discount in its
share of project costs, 120th of their costs based on
the Secretary's determ nation of what would be
essentially the benefit to the Railroad. So it's
unquestionably true that the Railroad does benefit
fromthis project just as the highway and the
aut hority and the public benefits fromit. The
hi ghways and railroads exist side by side where they
i ntersect and the problens caused by their
intersections, the dangers at the intersections at
t hose crossings and the traffic delays are as nuch
due to the presence of the Railroad as to the
presence of the highway, so they -- they realize a
benefit and they have an obligation to share in the
costs. The Secretary said that share is 5 percent.
The | anguage that M. Heal ey has
focused on in his argument and no doubt will focus on
again is the |l anguage under Cl -- or, actually, the
| eadi ng part of C which is, shall be the costs under
B3 shall be based on the costs for prelimnary

engi neering, right of way and construction within the
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[imts described bel ow.

Those ternms generally describe the
three phases of a grade separation project. They are
not meant to be limting in terms of only certain
types of costs are to be cal cul at ed. Prelim nary
engi neering as el sewhere defined in the regul ations,
basically all engineering and all planning that |eads
to the devel opment of the project, where it should
go -- whether it should go ahead and how it shoul d be
designed; right of way is, you know, self-evident,
you've just got to -- you've got to get the rights --
the rights for the project and the third part,

construction, involves everything that's included

within building the project. That includes having an
engi neer on site to work with the contractor, it's a
compl ex project, you have to. It would be negligent

not to have a project engineer, that's the Phase 3
cost item engi neering ben- -- the Railroad contests.

The Railroad contests the Phase 2
costs, those are the design documents and -- without
t hat, of course, you don't have a project.

The Railroad also contests utility
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rel ocation costs. We're bringing the road underneath

the tracks. You cannot | eave the utilities hanging
in the air without relocation of the utilities. Down
bel ow with the road, there's no project. So it's

al so an essential conponent of the project.

Ri ght s-of -way, |'m not sure whet her
t he Railroad has abandoned that as a contest or still
contested and in their Answers to Interrogatories
t hey were challenging that and in M. Healey's brief,
he didn't challenge them so if they are -- I'm
assum ng they're still challenging that. A fair
amount of the rights-of-way that are being acquired
are for the temporary roadway and the tenporary

railroad, actually. Wthout the temporary roadway --

Washi ngton Street -- is a major east-west traffic
artery in Lake County -- would be shut down and the
public could not stand for that -- could not stand

for having Washi ngton Street shut down during a

t wo-year project, so it's a necessary part of the
project having the tenporary roadway in order to
mai ntain existing traffic.

And, incidentally, the Federal Hi ghway

10
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Aut hority al so adnoni shes public agencies to inpact
traffic with these grade separation projects in the
| east degree possible and this is certainly part and
parcel of that.

So | think generally two things: One,
t he regul ation says clearly it's 5 percent of the
project costs, whatever goes into the project; but
even if one wants to cherry pick and say, Oh, no
prelimnary engineering is meant to be a l[imting
termand right-of-way is somehow Iimting

construction, those are the three parts of the

project anyway -- three phases and everything that
you will hear about today, all the contested itens,
Phase 2, Phase 3 engineering, the utility relocation,
the Metra force account work, you'll hear some

testinony, your Honor, about the sidewal k and bike
path and then the right-of-way are -- all fit within
one of those three stages. So either way that you
woul d | ook at it, your Honor, these costs are part of
the project costs, again, which the Railroad is to
pay 5 percent and, again, they've already been

di scounted to 25 percent for its benefit. So for

11
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themto say, Oh, no, only those costs that benefit
the Railroad would give them a double discount is
substantially -- substantially underestimate the
costs against which the Railroad' s mandatory
5 percent share is applied.

So today, | will essentially present,
by way of prove up, these line itens with
M. G ertych who is the assistant County engi neer
get the overview of the project and each of these
exhibits and I do not want to bel abor yourself, your
Honor, nor the Comm ssion with extensive testinmony,
it's more on the nature of proving this up; but for
each of those real contested issues, | will also have
one of the additional witness hear to also testify
about the nore details of that, either M. Steve
Heath, who is more of the Railroad side of the
project from our end, the County's end, M ke Pine to
tal k about other areas of the design and the project
and then Brian Fairwood who, with TranSystens, sort
of the project managenment supervi sor outside project
management supervisor by the County who will talk

about the summary of costs which will be the central

12
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exhi bit that we were tal king about during the
testinmony; and with that, Judge, you've gotten our
briefs on the |legal issues and the authorities that
we' ve come up with to support our argument on that.
We woul d be prepared to present testinony.

JUDGE K| RKLAND- MONTAQUE: Okay. \Why don't you
have your witnesses stand and raise your right hand.

(Wtnesses sworn.)

JUDGE KI RKLAND- MONTAQUE: Do you want the
witness to sit here? Which would be easier for you?

MR. GUNNARSSON: It would be easier for ne if
M. G ertych, who is going to be our main wtness, is
to sit here; but when we call the other w tnesses,
since M. G ertych will be here is also counter
representative, | would ask that the wi tness go.

JUDGE Kl RKLAND MONTAQUE: Okay.

MR. GUNNARSSON: W th your |eave to
occasionally point to the bl owup, what's been marked
Exhi bit A3 on the easel before you, we m ght move it
alittle bit closer so your view of it is alittle
clearer, the intent was to make it in a fashion that

you could see what we're tal king about.

13
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JUDGE KI RKLAND- MONTAQUE: | can see it from
her e. Okay.
MR. GUNNARSSON: So we would start with
M. G ertych then, your Honor.
JUDGE KI RKLAND- MONTAQUE: You may. Go ahead
ALFRED Gl ERTYCH,
called as a witness herein, having been first duly
sworn, was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY
MR. GUNNARSSON:
Q M. G ertych, can you please state your
name for the record and spell your |ast name?
A My name an Alfred Thomas G ertych, Jr. My
| ast nane is Gi-e-r-t-y-c-h.
Q And, M. G ertych, what -- who is your
empl oyer ?
A Lake County. The Lake County Division of
Transportation.
Q And what is your position with Lake County?
A ' m the assistant county engi neer.

Q And generally descri be what your duties are

14
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in your current position?

A Primarily, my duties are in the area of
program management, executing the five-year capital
program

Q What is your engineering education?

A | have a bachelor's in science and civil
engi neering fromthe University of Illinois.

Q Are you licensed M. G ertych

A Yes, | am l'"mlicensed in the State of
Il1linois and the State of W sconsin.

Q How | ong have you been the assistant County
engi neer ?

A Approxi mately 15 years.

Q Now, Mr. G ertych, are you famliar with
t he County of Lake's Washington Street Grade
Separation Project?

A Yes, | am

Q And, generally, can you describe for the
Judge what that project entails?

A The current operations on Washi ngton Street
exceed the capacity of the roadway. So with the

current traffic already exceedi ng capacity, future

15



10

11

12

13

14

15

16

17

18

19

20

21

22

anticipated traffic is going to make that condition
wor se. So the intent -- the purpose and the need of
the project is to provide an efficient transportation
corridor along Washington Street that's safe and not
congest ed.

Q And in what way does this project alleviate
the problems that you've mentioned with regard to the
traffic flow?

A Wth regard to the traffic flow, it does
several things. W're adding an additional through
| ane. The current section is one |ane in each
direction with intermttent left turn |lanes. The new
section will be two through |anes in each direction
with intermttent left turn |lanes that will add
capacity to the roadway itself.

In addition, we are going to be
creating a grade separation at the railroad, which
will elimnate the delays due to passing trains and
i mprove the flow of traffic. Currently, there is an
excess of 50 trains a day that go through that
| ocati on.

Q And is there any sort of a safety concern

16
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t hat the County has with respect to the existing
intersection? And if so, what is that concern?

A Well, the proposed section will be safer in
that we will be elimnating the grade crossing of the
railroad and the roadway and also there is an
existing bike trail on the south side. And by
elimnating that potential conflict, it's inherently
safer to separate those novenents. So in other
words, the pedestrian, bicycle and autonmobile
movements will now be conmpletely separate fromthe
railroad, so there will be no opportunity for a crash
or an accident of any kind.

Q And I'd like to now go through some of the
exhibits that you have before you, M. Giertych.
Let's start with Al very briefly.

Can you identify that document?

A That's a general |ocation map of where the
project is located in Lake County.

Q A2, can you identify that exhibit?

A These are photographs in all four corners
of the existing crossing of the railroad by

Washi ngton Street with the existing section.

17
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Q A3 is a photocopy of the bigger exhibit
t hat you have on the easel; is that correct?

A Yes, it is. This is an aerial photograph
depicting the proposed i nprovements and, also, there
is a profile view in the bottom center which shows
what the elevation profile of the existing and the
proposed roadway will be at the railroad.

Q And, Mr. G ertych, by |eave of the Judge
could you approach the blowup and if it is at a good
position where we can see it all, Judge, |I'm going to
ask you a couple questions about that exhibit.

Can you show where the -- are you
famliar with the term "touchdown to touchdown
points" in a grade separation project?

A Yes.

Q And what is your understandi ng of that
ternf?

A The touchdown points would the point at
whi ch the proposed roadway profile would have to
depart from the existing roadway profile to create a
grade separation.

Q Now, | ooking at A3, can you show the

18
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western touchdown point and then the eastern
t ouchdown point?

A This exhibit identifies a western touchdown
limt at Station 104.75 which corresponds to the
poi nt at which the proposed road profile, which is
shown in purple, begins to depart fromthe existing
road profile to create the grade separation.

Q And t he east touchdown point, M. G ertych?

A And the correspondi ng eastern point would
be the point at which the proposed road profile,
agai n, approaches back up and meets the existing road
profile.

Q Al so, on this exhibit it shows -- appears
to be a road in purple, what is that indication?

A The road in purple is -- this is a
temporary roadway that would serve as a runaround
during construction of this grade separation. So
there's consi derabl e excavation work that needs to be
done to create this new road profile. This is a
temporary road that will be built so that we can
route traffic in both directions, one |lane in each

direction during construction so that we don't have

19
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to close the roadway.

Q Al so, on this exhibit it shows Metra
pl atform and it appears to be some work by the Metra
platform What is -- what does that work entail?

A This is an existing Metra conmmuter station.
Currently, you access that off of Washington Street.
The station itself is back in this portion of the
aerial and the existing platformcurrently abuts the
existing railroad |ine.

During construction, it will be
necessary to construction a shoofly for the railroad
so that the railroad can al so bypass the construction
area and enable us to build that bridge. So the
temporary work that's necessary at the Metra station
is to construct a tenmporary platformthat will allow
commuters to access that tenmporary alignment of the
railroad.

Q So in order to have the tenmporary rai
shoofly, is it necessary then to have nodifications
to the Metra platforn?

A The modifications to the Metra platform are

necessary because we're building a shoofly. W need

20
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to put the train on a new alignnment.

Q So that the commuters can access it?

A In order to maintain commuter service, we
need to build a tenporary platform

Q Also on this exhibit, | see sone
i ndications in red above Washi ngton Street.

What is -- what does that indicate?

A This red line represents a sidewalk that's
going to be built for pedestrian access through the
corridor on the north side and it will be connecting
up the subdivisions that are to the west on the north
and south side of Washington Street and also on the
north side and the south side east of Lake Street to
the Metra station.

Q And is there currently a sidewalk in
exi stence by Washi ngton Street?

A Not on the north side, no.

Q And why are we -- why does the project
include the sidewal k being installed and then al so
br ought underneath the rail tracks?

A Well, it was identified fairly early on

during the Phase 1 study process that -- at sone of
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the public meetings that there was an interest by the
public being able to access that Metra facility by
foot, by -- as pedestrians. It avoids the need to
doubl e comute. In other words, if you live in one
of these subdivisions, you don't have to drive your
car there, you can walk, if you choose to.

So -- also, our non-motorized travel
policy requires us to ook at all moods of
transportation through a transportation corridor.

So, in other words, in addition to autonobile
traffic, we | ook at pedestrian traffic and bicycle
traffic and we do what we can to accommmodate those
when it's possible.

Q And by -- you mentioned transportation
corridor, what do you mean by that term?

A By transportation corridor what we mean is
we don't view our rights-of-way as just a highway
corridor, it's a transportation corridor. W need to
move people in all moods of transportation. Peopl e
choose to walk or have a need to wal k, use a bicycle,
use an autonobile, facilitate the use of mass

transit, this all conmes together in an integrated
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strategy of transportation.

Q And having the sidewal k installed to
provide a way for people to travel by foot to the
Metra station; is that correct?

A Yes.

Q W t hout that bike path, where would the --
if someone wanted to go fromthe east across the
tracks to get to the Metra station, where would they

have to wal k?

A You said bike path, | think --

Q ' m sorry, the sidewal k. Forgi ve ne.
We'l|l get to the bike path in a monment.

A Well, currently they -- if they were on the
north side west, they could -- there's no facility

here, so they really have no way unl ess they cross
the road and use the multi-use path or the bicycle
path that currently exists on the south side, but
it's not readily available. There's, | think, one
crosswal k at the side street just to the west.

Q And from the east without the sidewal k, how
woul d pedestrians be able to cross over to the Metra

station?
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A It would be a simlar situation where there
is an existing multi-use trail here, so they could
access that trail use the trail.

Q And that trail that you mentioned, is that
t he bi ke path?

A Yes.

Q Is there a reason why the County wants to
have a separate sidewalk fromthe bi ke path?

A To accommodate the pedestrian traffic.

Q |ls there any sort of safety reason to do
t hat ?

A Yes. We don't want people walking in the
road or crossing at the wrong | ocation on the
roadway, so it's a safer and it's a nore efficient
way to handl e pedestrian traffic.

Q Now, you did mention the bike path. Can
you i ndicate where that's shown on this exhibit,

M. Giertych?

A The bike trail within the limts of
construction are shown in blue. So this is the
proposed bike trail, there is an existing multi-use

trail, it's a Village of Grayslake facility that
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currently stops just short of the right-of-way of the
railroad on either side and we're going replace that,
reconstruct it with a new bike trail that will follow
t he grade separation, new grade profile grade

separation so it will be separated fromthe railroad.

Q So in order to maintain the bicycle traffic
al ong the south side of Washington Street, is it
necessary to bring the path there underneath the
tracks as wel |l ?

A This will be a much safer condition than
currently exists and it will also be nmore efficient.
It will be a 15-foot wi de path that meets all the
st andar ds.

Q Now, for the tenporary roadway, the
si dewal k/ bi ke path, is it necessary to acquire
rights-of-way for all of those a construction itens,
M. Giertych?

A There's a variety of reasons why we
acquired the right-of-way. The temporary roadway
runaround is certainly a major reason. W also
needed to acquire an easenment for the railroad

shoofly. We are also acquiring temporary easenments
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in some of these |ocations for temporary grading and
then some permanent easenments and actual acquisitions
for the permanent grade change that takes place in
the vicinity of the grade crossing itself.

There's also, as you can see on this
di spl ay, several different utilities that will be
rel ocated fromtheir current position adjacent to the
two-1ane road. They'|ll be taken further out where
t hey can match up grade-w se and cross the railroad
wi t hout bei ng underneath the roadway.

Q Is the relocation of the utilities a
necessary component of this grade separation project?

A Yes, it is. All the utility relocations
are doing conflicts with the proposed construction
and facility.

Q |f you were to bring the road down with
this potential excavation that you already descri bed,
if the utilities wouldn't be rel ocated, what would
happen to thenf?

A They woul d have to be relocated. W
couldn't construct the project with utilities in

their current | ocati on.
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Q And, lastly, on this exhibit, there's
i ndi cated proposed retention pond. Why is that part
of this project?

A That's part of the overall storm water
management strategy for the project. Currently,
with -- as far as down as we're taking the roadway,
we cannot drain this by gravity, so there will be
actually be a punp station where we will mechanically
punp the water fromthis well location in --
ri ght-of-way up through this permanent easenment into
this detention basin where we'll provide both flood
control and water quality management BNPs and then
di scharge it downstream t hrough the subdivi sion.

Q So wi thout water detention, | mean, you
woul dn't be able to pump -- you have to be able to
punp the water somewhere in the excavated area --

A | woul d prefer storm water management.
There's different aspects to that, that we have to
get the water out from under the bypass or underpass
so that it doesn't flood, so we have to maintain that
so that we don't have a flooding condition on the

roadway. We punp it up to its higher |ocation, which

27



10

11

12

13

14

15

16

17

18

19

20

21

22

woul d be in this basin where we can hold it and we
could provide certain water quality best management
practices that will allow us when we discharge it to
di scharge clean water and discharge it at a rate that
won't cause downstream fl oodi ng.

Q So do you regard this as a necessary
component of the project has well?

A Yes, it is.

Q Would it be constructed without storm water
detention?

A No.

Q You can go ahead and sit back down,
M. Giertych.

Just moving through quickly some of

t he other exhibits. Looki ng at Exhibit B, can you
identify that document?

A These are the construction plans.

Q The plans call for a wi dening of Washington

Street fromtwo to four |anes; is that right?

A That's correct.
Q And why -- why is Washington Street being
wi dened?
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A Because the current operations exceed
capacity and will worsen with anticipated future
growth of traffic.

Q And is east of the project is Washington
Street a four-Ilane roadway?

A Yes. Yes, it is.

Q And west of the project, will it be a
four-lane roadway?

A It will be a four-I|lane roadway, yes.

Q So wi thout widening it to four |anes, would

there be any sort of traffic managenment issue?

A Yes. It currently exceeds capacity and
will only get worse as traffic continues to grow in
vol ume.

Q l'd like to direct your attention to
Exhi bit C.

Can you identify that document?
A This is a cost breakdown that was, |
believe, presented at the hearing back in July.
Q So is there a nore current breakdown of the
project costs?

A | believe we have an updated version of
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this that shows more refined costs based on where we

are with the project devel opnment process.

Q And | would like to quickly redirect you to

that, Exhibit U, and ask you, is that the nost
current breakdown of the project costs?

A Yes, it is.

MR. GUNNARSSON: | " m going to have a separate
copy of that that you can | ook at and just make it
easi er because we were we'll also be going through
the exhibits with reference to that, your Honor.

MR. HEALEY: Can we go off the for the record
for a mnute?

MR. GUNNARSSON: Sur e.

(Di scussion off the record.)

JUDGE KI RKLAND- MONTAQUE: Back on the record.

MR. HEALEY: Your Honor, if | could, could I
make a brief statement on the record prior to
M. Gunnarsson continuing?

JUDGE KI RKLAND- MONTAQUE: You may.

MR. HEALEY: Thank you, your Honor.

The Railroad has made an argument in

this docket that 23CFR 646.210C3 woul d i ndicate
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that -- in a project where a grade separation is
bei ng put at an existing at-grade crossing with
signals that the Railroad's 5 percent allocation of
costs is measured by the |lesser of the actual cost of
rel ocation, the estimted cost of relocation, the
estimated cost of a structure and approaches as
descri bed above, whichever is |ess. In |ight of
further consideration of that position and in

di scussion with counsel for the County, the Railroad
has determ ned, for purposes of this proceeding any
way without waiver of the right to raise it at some
ot her point, that, in fact, that section of the
regul ations is not applicable to a grade separation
project. The conclusion we've reached fromthat
position, which again we're taking w thout prejudice,
we're just taking it for purposes of this docket, is
t hat however your Honor determ nes the 5 percent

all ocation applies to the various project elenments,
we don't need to get into the actual estimated costs
of those elements right now because the Railroad, in
no event, with that stipulation, will be paying on

estimated costs. For purposes of the docket, we'll
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be paying actual costs incurred by the County for the
construction and planning and so on for the various
el ements that you determne is included.

So for purposes of this hearing, what
we will need is for your Honor to determ ne what
category of costs are properly allocable at 5 percent
to the Railroad and you won't have to determ ne what
is the estimated cost at this time, how nuch do we
break out, there are cost itenms we may -- by way of
exampl e, question that aren't necessarily broken out
in Exhibit U --

MR. GUNNARSSON: Yes.

MR. HEALEY: -- but I don't think it's
necessary to try to drill in with M. Gunnarsson's
witnesses to try and determ ne the costs of those
because we'll be able to identify the categories and
t hen when the actual costs come out, if you've
determ ned they're allocable and the Comm ssi on
approves it, then we'll pay on the actual.

JUDGE KI RKLAND- MONTAQUE: Okay. Are you in
agreement with that?

MR. GUNNARSSON: Yeah, we agree with that. |t
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should be 5 percent of actual project costs.

MR. HEALEY: Yeah.

JUDGE KI RKLAND- MONTAQUE: Okay. Thank you,
M. Healy for that.

And on that note, M. Gunnarsson, you
can, you know, you can direct your w tnesses
testinony to the various categories that area at
i ssue.

MR. GUNNARSSON: Very good, Judge.
BY MR. GUNNARSSON:

Q Al'l right. So, M. G ertych, |ooking at
Exhibit U, |I'"mjust going to go down what's indicated

here and ask you to descri be what they refer to.

So the first line itemis Program
Management. \What is Program Management ?
A Program Management on this project, Lake

County has five projects that are part of our
Chal | enge Bond Program We hired an engineering
consultant to provide us with program and project
management services as an extension of our senior
staff to manage those projects on our behalf. This

is one of those five projects.

33



10

11

12

13

14

15

16

17

18

19

20

21

22

Q And why is that part of the project?

A These are very |large and conpl ex projects
and it exceeded our staff capacity to undertake all
five of those projects at the same time, so we
brought this consultant in to provide these
professional services -- engineering services to us,
as | mentioned, as an extension of our staff -- our
senior staff.

Q So wi thout this consultant providing
project managenment, would the County have been able
to undertake this project?

A No.

Q Okay. The second itemis Phase 1
Engi neering. What is Phase 1 Engi neering?

A Phase 1 Engineering is the initial
engi neering stage and, basically, what we do is we
start with a blank slate, we look all at all the
different parameters that go into or are relevant to
a project, things such as the traffic, the accident
hi story, environmental factors, conditions in the
field.

We have a public involvement process
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at this stage where we get the public involved. W
ask them for their thoughts on what they would |ike
to see in the way of a road project and we develop a
pur pose and need for the project and once that's
established then we devel op alternative sol utions

t hat address that purpose and need; and based on an
eval uation of a cost benefit analysis of those
different alternative solutions, we arrive at a
preferred alternative, which is a conclusion of the
Phase 1 process. So we have a design report that
puts forward a preferred alternative that meets the
purpose and need of the project.

Q Now, are federal funds devoted to this
project?

A Yes, they are.

Q And do the -- does the devotion of federa
funds come with certain requirements such as holing
public hearings?

A Yes. There's a process that we have to
follow for federal projects for themto be eligible.

Q And does that include public hearings?

A Public involvement, yes.
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Q Which you've already descri bed as part of
t he Phase 1 --

A Yes.

Q -- process?

And just incidentally, have those
costs already been incurred?

A Yes, they have.

Q So -- | know as far as the estimted costs,
we won't bother with that; but as far as this Iine
item what's indicated here on Exhibit U for Phase 1
Engi neering, those are costs that have already been
incurred for Phase 1?

A That's correct.

Q Phase 2 Engi neering, what is that?

A Phase 2 Engi neering follows the conpletion
of the Phase 1. So we have a design report -- fina
design report at the conclusion of Phase 1 that
basically defines what the project is going to be.
Phase 2 is the devel opnment of the engi neering plans
and construction plans to build the project. So the
construction plans and specifications are devel oped,

survey work is done, right-of-way plats and | egals
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are devel oped, right-of-way is acquired, that's all

part of the Phase 2 process.

Q The plans that were marked as Exhibit B

t hat you' ve already identified, are those the Phase 2
pl ans?

A Yes, they are. And the Phase 2 will
concl ude when we take the project to a conpetitive
bid or a bid award.

Q It also includes the contract
specifications and the letting of the contract?

A Yes.

Q For both Phase 1 and Phase 2 engi neering,
who is the engineer that's been contracted?

A The consulting firmis Patrick Engi neering.

Q And for both of those, were those
publically let contracts?

A We award those under -- as professiona
services under our qualification based selection
process.

Q So do you solicit --

A We're required by law to use that

met hodol ogy for awardi ng professional services.
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Q So you follow the State | aw --

A Yes.

Q -- in terms of selecting Patrick
Engi neeri ng?

And goi ng back to program management,

who is the outside consultant for that?

A That's TranSystens, an engi neeri ng
consul tant.

Q Were they also retained for professional

services --
A Yes.
Q -- in determning a contractor?
A Yes, they were.

Q Okay. Ri ght - of -way acqui sition, what does
that refer to?

A That's the acquisition of the additiona
property that is necessary, either through fee sinple
acquisition, temporary easements or permanent
easements for the various needs on the project.

Q W t hout the right-of-way acquisition, would
t he project be constructed?

A No, it would not.
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Q Wet | and Bank, what does that refer to?

A Wet | and banking, this refers to -- the
project inpacts several regulatory wetl ands. So what
we are required to do through the permtting process
t hrough the Corps of Engineers is to mtigate those
i mpacts and the way we do that is we purchase wetl and
credits -- Wetland Bank credits and we keep an
account that has those credits and as we need to use
them we charge against that account and there is an
equi val ent cost that we paid for those banking
credits. This is the actual costs of the credits
that we're using to mtigate the wetland i npacts on
t he projects.

Q What's indicated here is the actual costs
t hat have al ready been incurred?

A Yes.

Q And goi ng back to Phase 1 and Phase 2
engi neering right-of-way acquisition, are those

estimted or are those actual costs?

A The Phase 2 engineering is not quite
conpl ete yet. It's very close, but that's a close
number . Ri ght - of -way acquisition is conplete and
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that's an actual number.

Q | think you already testified Phase 1
engi neering, that's an actual ?

A That's conpl et e.

Q Phase 2 is somewhat estimted?

A It's very close.

Q The next itemis construction

sel f-evident, that's building the project; is that
right?
A That's correct.

Q There's a figure here, but that's an

estimate; correct?

A That's an estimate, yes.

Q Phase 3 Engi neering, what does that refer
to?

A That's the engineering that's required

during the construction phase, so that's part of the
construction. That's the on site engineering that's
necessary to work with the contractor on issues that
come up day to day and maybe even bigger issues that
have to be resolved and worked through.

Phase 3 Engi neering also verifies that
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the work is being done according to the plans and
specs, verify that quantities being charged by the
contractor are verified and actual so that the public
is not being overcharged for, you know, materials
that are going into the project, that sort of thing.
There's a variety of tasks -- it's a

day to day presence on the project. Basically, you
can say that they're the owner's representative.
They represent our interest and the public's interest
on the project during the construction phase.

Q And now i s that unusual for a project of
this scope to have Phase 3 engi neering?

A No. Actually, the nore conplex the
project, the greater the need for Phase 3
Engi neeri ng.

Q And would you regard this as a conpl ex
project?

A Yes, | woul d.

Q And in comparison to other County projects,
how woul d you compare themin terms of its relative
conpl exity?

A This is one of the most conmpl ex projects
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we' ve ever undertaken. We currently have siml ar
project taking place at Rollins and 83 just north of
here, it mght be a little more complex, but this is
ri ght up here.

Q Rollins, did you also have Phase 3
engi neering?

A Yes, we did.

Q The next itemis Force Account Wrk by the
CNRR being the CN Railroad or in this proceeding, the
W sconsin Cental. What does that refer to?

A This is the work that the Railroad needs to
undertake with regard to the track modifications
during the course of the project, shoofly
connections, things |ike that.

Q And what work the Railroad is going to be
doing, that's already been specified in the agreement

with the Railroad; is that correct?

A That's correct.
Q So that -- in terms of the scope of the
Railroad's work is already by agreement; is that a

fair statenment?

A That number was provided to us by the
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Rai | road.

Q The nunber that's in there is the
Rail road's own estimates of the costs?

A That's correct.

Q Force Account Work by Metra, what does that
refer to?

A That's the work that Metra's crews need to
performto construct the temporary station at the
commuter station at the Metra station to connect
commuters to the new alignment so that they could
still access the Metra trains on the shoofly.

Q And that work is done by Metra force?

A This is -- by "force account,” it refers to
t he work being done by Metra's crews.

Q And | think you already testified that
that's a necessary conponent of this project; is that
a fair statement?

A That's correct.

Q And | think you earlier testified that
we're wi deni ng Washi ngton Street fromtwo to four
| anes in the area of this project to meet up with

four | anes own either side; is that a fair statement?
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A There's an existing four-1lane section to
the east that we'll be matching up with. The portion

to the west is planned to be constructed about the

same time as this project. So it's not yet there,
but it will be by the time this project is conplete.
Q Now, we have an estimate for the

construction and I don't want to dwell nuch on the
estimates, but just to address this, does that
estimates include the costs for the full four |anes?

A | don't know the answer to that.

Q Okay. Wuld you defer to --

A | would defer to M ke Pine on that.

Q Okay. We'll address that with M. Pine.

The County is also constructing a

second rail line by agreement with the Railroad; is
that right?

A A tenmporary shoofly.

Q Temporary or substructure wi dening to
accommodate second track | should say?

A We're providing additional substructure and
foundati on that would be necessary for the Railroad

in the future to provide a second track along -- or a
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adj acent to this alignment.

Q And the Railroad is commtting 1.5 mllion

for this wi dening; is that correct?

A That's correct.

Q And is that figure included in the tota
project cost figure against which the County is
asking the 5 percent allocation to be applied?

A No, | believe that's been excl uded.

Q And you were just | ooking at footnote 3
whi ch addresses that?

A Ri ght .

Q And this footnote, just incidentally,

appears to indicate that the construction accepts the

costs fromthat -- the estimate for the construction

for the cost for the roadway w dening.
Do you see that?
A That's correct.
Q So this exhibit is accurate, it pulls out
the costs going fromtwo to four |anes; is that a
fair statement?

A That's correct.

Q Still keeping out Exhibit U M. G ertych
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and we'll make reference to other exhibits.
Directing your attention to Exhibit J, can you
identify that exhibit, M. G ertych?

A This is the estimate that was prepared, |
believe, by Patrick that breaks out the costs for the
additional two through | anes al ong Washi ngton Street
within the imts of this Grade Separation Project.

Q And if that Footnote 3 under Exhibit U is
accurate in ternms of accepting out the costs for the
roadway wi deni ng, do you have an understandi ng
whet her this total cost figure for the roadway
wi dening was filled out on that --

JUDGE Kl RKLAND- MONTAQUE: Can you speak up?

MR. GUNNARSSON: | " m sorry, Judge.

BY MR. GUNNARSSON:

Q That figure was pulled out of the cost for
t he construction?

A Yes, that's correct. That's what's
reflected in the footnote and this is just a
breakdown of how that cost is arrived at.

Q Exhi bit K, can you identify that exhibit?

A This is a Purchase Agreenment with the bank
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t hat we purchased the wetland credits from

Q So the item that you referred to, wetl and
banki ng, does this have reference to that?

A Yes.

Q And this provides the methodol ogy for
getting a credit for the wetland banking?

A This is a record of how we acquired those
credits, yes.

Q Exhi bit L, can you identify that document?

A Is this an e-mail -- Mke Siemtis
(phonetic) is our manager of our Design Depart ment
and | had asked M ke to provide me with a cost for
the mtigation on this project and he was able to
calculate that we had a total inpact of point 355
acres and that the wetland credits had been purchased
at $71,000 an acre, so the correspondi ng cost of
m tigation was 25, 240.

Q And that 71,000, is that in reference to
Exhibit J then --

A That's contained in the agreement that's
Exhi bit J.

Q And with reference to Exhibit U, is that
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the figure that was placed for the wetland banki ng?
A Yes. 25, 240.

Q And just briefly, can you identify Exhibit

A This is just a spreadsheet that M ke
Siemtis keeps that shows the status of our wetl and
bank credits. So as we use credits, M ke has to keep
track of how many we've used so that we have enough
left in our bank account.

Q Okay. In reference to Items 9 and 10 of
this exhibit, does that refer to the Wetl and banking
items for this project?

A Yes. Those are the two impacts for this
project which add up to the .355 acres.

Q Ski ppi ng over to Exhibit O can you
identify that document?

A This is the accounting | edger that our
Accounts Payable staff keeps for different section
numbers and this section nunmber is for the
ri ght-of-way acquisition on this project.

Q And does this show the actual right-of-way

costs for this project?
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A Yes. This summary of this | edger shows
that we've paid a total of $2,580,591 to date.

Q So those are actual costs incurred for
rights-of-way for this project?

A These are actual costs incurred to purchase
parcels and also rel ated costs. For instance, |
think there's some m nor costs here associated with
turning off the gas to a house that was | ocated on
one of the parcels that we ended up denolishing, some
of the costs associated with the denolition.

Q Okay. In order to use the right-of-way
t hat we' ve acquired?

A Ri ght .

Q And was that figure then entered in
Exhi bit U for right-of-way acquisition?

A Yes. The right-of-way acquisition total is
the same, 2585, 591

Q And al so on Exhibit O it shows payment for

easements fromthe Wsconsin Central; is that
correct?
A That's correct. We paid for two easements

fromthe W sconsin Central
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Q Okay. So the figure in Exhibit U for
ri ght-of-way acquisition and Exhibit O includes the
actual costs for the Wsconsin Central rights-of-way?

A Correct. That was $11, 100.

Q And | ooki ng back at Exhibit O, does that
include the purchases for all of the needed
ri ght-of-way for this project?

A Yes, it is.

Q Briefly, Exhibit P, what is this docunent?

A Exhi bit P shows the | edger for which
there's been no charges yet, but it shows the
starting amount for the Phase 3 contract with V3
Compani es which is a professional engineering
services conpany that provides Phase 3 services.

Q And that's not an actual cost yet incurred
correct?

A No, that reflects the contract costs which
we have a contract in place with V3 and that's the
starting amount.

Q This was prepared by that same staff person
at DOT; is that right?

A Correct. This is an accounting | edger.
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Q And that estimated item anmount was included
in Exhibit U, correct?

A Correct. It's the same anmount 2,219, 151.

Q Exhibit Q can you identify that docunment?

A This is the estimate from Metra for the
platform constructi on worKk.

Q This is the Metra force account work?

A Yes.

Q And that was also entered into Exhibit U;
is that correct?

A Yes. It's the same amount, 244, 166.

Q And this is a document prepared by Metra
t hat was provided to the County?

A Correct.

Q Exhi bit R, can you identify that?

A This is the estimate that was provided to
us by the W sconsin Central for the force account
wor k required by their personnel

Q And that figure at bottomis also entered
into Exhibit U?

A That total matches the amount on Exhibit U

of 1,071, 820.
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Q Exhi bit S, can you identify that docunent?

A This is an e-mail from Brian Fairwood at
TranSystens. | had asked Brian if he could provide
us with the amount that TranSystems had charged to
this project. In their work, as | mentioned, their
contract is to admnister five different projects for
us and so this was the amount that he attributed to
their services on this project.

Q Exhi bit T, can you identify that docunment?

A This is once again an accounting | edger and
this is for that contract with TranSystenms for the
project and program management services that they're
providing us. And this is, once again, the total
amount for five different contracts.

Q Of which the 380,000 is part of that?

A So the 380,000 is not reflect on this
sheet. This sheet only reflects the total amount of
the contract and the individual progress paynments,
but it comes out of this total amount.

Q Gotcha. Was the 380,000 an actual cost
i ncurred?

A Yes, | believe it was.
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Q Exhi bit V, can you identify that exhibit?

A This is, once again, an accounting | edger

and this is with Patrick Engineering and this is for

t he Phase 1 engineering contract and it reflects the

total anount of the contract of 1,794, 988.
Q So that's the same figure entered in

Exhi bit U?

A That's the same figure on Exhibit U and

this is all charges that will be against this
contract.

Q Were they costs already incurred?

A This has all been incurred, yes.

Q And this was prepared by the sanme
i ndi vi dual at DOT

A Yes.

Q And is it her function to prepare
exhibits -- documents |ike that?

A Yes. That's...

Q It's a financial person in Accounting?

A She is an accounting person that keeps
track of contract payments and payments on

construction projects, engineering projects. All

of
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our paynments are processed through Wendy Roche
(phonetic).

Q Exhibit W can you identify that?

A This is another accounting |edger, this is
with Patrick Engineering and this is for the Phase 2
contract and this shows the contract award amount of
2,020, 454 and what we're showing on -- |I'm sorry,
there was an addition to that contract, so it was
2,218,727 which is the amount reflected on Exhibit U.

Q You already testified that there would
still be some work, at |east to engi neering?

A This is contract to date. We have not
charged out the total amount in this contract yet,
but we're finishing up the contract right now.

Q And, again, this is -- |edger was prepared
by that sanme individual at DOT?

A That's correct.

JUDGE KI RKLAND- MONTAQUE: Prepared by who?

BY MR. GUNNARSSON:

Q The same individual at DOT is responsible

for creating these | edgers?

A Ri ght .
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JUDGE KI RKLAND- MONTAQUE: Okay. | didn't hear
you.

BY MR. GUNNARSSON:

Q | think we had skipped over -- just a
couple more exhibits that 1'lIl ask you to identify.

Just for the record, going back to
Exhibit D, |I think you had testified at the July
hearing on this, but just to get this in the record,
what is Exhibit D?

A This basically explains our Chall enge Bond
Program  When the new sales tax was enabled by the
RTA reform | egislation that was passed in 2008, Lake
County realized additional course of sales tax for
transportati on purposes and the County Board made a
decision to issue bonds to front end | oad that
program so that we can get sonme | arge projects
acconplished early in the program and this is just
t he County Board resolution authorizing the issuance
of those bonds in the amount of $90 million.

Q So to finance this project?

A This project, along with three others.

Q Goi ng back to now Exhibit Z, M. G ertych
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is that the agreenment between the County and

W sconsin Central wi thout the exhibits attached to

it?

A Yes, it is.

Q l'd like to direct your attention in
particular to what's on Page 4, item 1E -- actually
1E I'I. And does that provide that the County and the

W sconsin Central agree that the anmount of the
contribution by the Wsconsin Central to the project
shall be determ ned by the ICC, is that right?

A Yes, it does.

Q Exhi bit AA, the next Exhibit AA, can you
identify that document?

A | thought we were done with Z.

Q No, we've got two nore.

JUDGE KI RKLAND- MONTAQUE: If I could ask a
question really quickly --

MR. GUNNARSSON: Sur e.

JUDGE KI RKLAND- MONTAQUE: -- about the
Exhi bit Z.

MR. GUNNARSSON: Yes.

JUDGE Kl RKLAND- MONTAQUE: \What did you cite as
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stating that the I CC would determ ne somet hing? Was
it Page 47

MR. GUNNARSSON: It's the fourth page, Judge,
and it was at the bottomof E Il, the very last few
lines of that paragraph.

JUDGE KI RKLAND- MONTAQUE: | don't see -- is E
titled Rei mbursement?

MR. GUNNARSSON: Yes.

JUDGE KI RKLAND- MONTAQUE: And then | see one
and then it goes to three Is.

MR. GUNNARSSON: Well, it's kind of formatting.
Just above the three I, there's two Is --

JUDGE KI RKLAND- MONTAQUE: Oh, okay.

MR. GUNNARSSON: In the body there, Judge.

JUDGE KI RKLAND- MONTAQUE: Okay. Got cha. I
didn't see it. Okay. All right. Thank you
BY MR. GUNNARSSON:

Q s AA the contract for the Phase 37

A Yes, it is.

Q Al'l right. And, again, we have a figure in
that, but that's an estimated figure; is that

correct?
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A That's correct.

JUDGE KI RKLAND- MONTAQUE: "' m sorry, which
exhibit are you at now?

MR. GUNNARSSON: Doubl e A.

JUDGE KI RKLAND- MONTAQUE: Where is --

MR. GUNNARSSON: There should be a yellow tab
| ran out of --

JUDGE KI RKLAND- MONTAQUE: | see it.
BY MR. GUNNARSSON:

Q Looking at the very | ast page of that
exhibit it says, Total of all work.

Do you see that, M. G ertych?

A Yes.

Q And is that the anmount that's estimted
that's put in Exhibit U?

A 2,219,151, they're the same nunber, yes.

Q And, finally, Exhibit BB, what is that
document ?

A This is our contract with TranSystens.

Q Which you already spoke of as far as the
program managenment ?

A Program and project management services,

58



10

11

12

13

14

15

16

17

18

19

20

21

22

yes.

Q For which they're handling for -- several
projects for the County of which this is one of then?

A That is correct this is one of five
projects they handle for us.

Q Goi ng back to Exhibit U in conclusion
M. G ertych, each of the items that are indicated
here in Exhibit U that you've testified about, is it
your testinony that w thout any one of those itens,
woul d this project go ahead?

A These are all necessary for the project to
be constructed and put in place.

MR. GUNNARSSON: Thank you, M. G ertych.

Not hi ng further, your Honor.

JUDGE KI RKLAND- MONTAQUE: Okay.

MR. GUNNARSSON: Actually, 1 would ask that the
exhibits that we've testified to -- it's A through D
and then J to double B be adm tted.

JUDGE KI RKLAND- MONTAQUE: G ve me a second. A
t hrough D

MR. GUNNARSSON: A through D, your Honor, and

then J through double B, BB.
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JUDGE Kl RKLAND- MONTAQUE: Okay. Any objection
to admtting those exhibits?
MR. HEALEY: No, your Honor.
MR. POWERS: No obj ections, your Honor.
JUDGE KI RKLAND- MONTAQUE: Okay. Petitioner's A
t hrough D and J through BB are admtted into
evi dence.
(Wher eupon, Petitioner's A through D
and J through BB were
admtted into evidence.)
MR. GUNNARSSON: Thank you, Judge. Not hi ng
further.
JUDGE KI RKLAND- MONTAQUE: M. Heal ey?
MR. HEALEY: Can | review the Exhibit A, your
Honor ?
JUDGE KI RKLAND- MONTAQUE: Sur e.
CROSS- EXAM NATI ON
BY
MR. HEALEY:
Q M. G ertych, the project we've been
tal ki ng about is going to be wi deni ng Washi ngton

Street fromtwo |l anes to four; is that correct --
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A That's correct.

Q -- generally speaking?

Okay. And you've identified on your
exhi bit the touchdown points, which |I think is you
said is where the road will effect a change of grade
fromwhat it would otherwi se be other than for the
goi ng underneath the railroad; right?

A That's correct.

Q A number of the docunments that we just
admtted into evidence discuss a part of the project
bei ng between Haryan WAy and Hai nesvill e Road.

Can you show us where that is on the
Exhi bit.

A Haryan Way is | ocated here.

Q l"m sorry, Haryan Way?

A Yes.

Q Okay. Thank you. And then Hainesville

Road?

A Hai nesville Road is actually further to the
west .

Q Okay.

A That's the next intersection.
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Q If 1" m understanding the exhibit, the west
t ouchdown point for the grade separation is just east
of Haryan Way; correct?

A That's correct.

Q So any cost element involved in something
bet ween Hai nesvill e Road and Haryan Way woul dn't be
attri butable able to the grade separation; correct?

A That's correct, yes.

Q And so any costs associated with that
shouldn't be attributed to the Railroad's 5 percent
contribution for what we're termng the overall
project because it's not related to the construction
of grade separation?

A If it's not related to the work taking
pl ace within the touchdown Iimts, that's correct.

Q Do you know if the County did any work to
elimnate the costs that would be incurred by the
project for elements of the project outside of the
touchdown imts?

A " m sorry, can you ask me that question
again?

Q Sur e. Do you know if the County has done
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anything with its cost estimates to elimnate the

portions of costs for items incurred outside of the

touchdown limts? And | could probably point you to

an exanple to show you - -
A Okay.

MR. HEALEY: Do you remenber, Gunnar,

the

exhibit that had to do with the wetl ands purchase?

MR. GUNNARSSON: Yes. That would have been J,

| believe. No, |I'm sorry, K K through --
MR. HEALEY: Wetl ands purchased - -
MR. GUNNARSSON: K, L and M

BY MR. HEALEY:

Q If I could direct the witness' attention to

Exhi bit L. This is an e-mail, Novenmber 4th and it

i ndicates the wetland permtting was done for

Washi ngton Street, Hainesville to Haryan and Haryan

to Lake. The Haryan to Lake section only had

i sol ated wetl and i npacts.

Is the total cost item for that --

does that include the wetland purchases for

both t he

Hai nesvill e to Haryan and Haryan to Lake segnents of

the project?
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A No. That only -- what M ke did was he
expl ai ned that the permtting process was conbi ned --

Q Okay?

A -- but then what he does is he breaks out
the portion from Haryan to Lake.

Q |*"m not sure | read the e-mail that way.
Can you show me the part of the e-mail that indicate
t hat ?

A He says, The wetland permtting was done
for both Washington Street from Hainesville to Haryan
and Haryan to Lake conbined. The Haryan to Lake
section, which would be the second half of that, only

had isol ated wetl and i npacts under Lake County

jurisdiction in the Mill Creek Basin and then it's
not real -- he doesn't go maybe as far as he could to
explain it, but the attached Neil -- Neil Marsh Bay

(phonetic) ledger is for that particular inpact. I
had asked M ke for the wetland inpacts for this
particul ar section and | believe that's what he's
providing nme.

Q Okay. But his e-mail doesn't clarify that

either the .3555 acres or the acreage cost is |[imted
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tore the Haryan to Lake segnment; is that correct?
A | agree it could be clearer and we'd be
happy to verify that.

Q Okay. You' ve presented an overall cost

item for the project of -- it's changed several
times -- it was about 33 mllion and we've backed out
a mllion half that the Railroad is already paying.

Does that overall project cost include
all of the costs for widening the road from Haryan
down to Hainesville?

A No, it does not.

Q Okay. So those itens have been excl uded?
There's -- | don't find references anywhere to the
fact that those were included. You've |et
constructions contracts for a contractor who is going
to do the paving, they in the exhibits broken out the
difference in the cost of the paving between the
t ouchdown points and then outside of the touchdown
poi nts?

A It's two separate projects. We have one
project from Haryan to Lake and a second contract

will be awarded later in '15 for Hainesville to
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Har yan. So there's two separate construction
proj ects.

Q Okay. You'd agree with me that there's
portions of wi dening Washi ngton street that are
outside of the touchdown imts? And even between
Lake and Haryan?

A Actually the portion east he have that east
touchdown is already wi dened that's a resurfacing
that will occur and |I believe that's been broken out.

Q Okay. And then over here, there is a small
segment between the touchdown point and Haryan?

A | believe there, the touchdown point
reflects the limts of construction on the pavenent.

Q So is Washington going to remain two | anes
west of the west touchdown point or is the expansion
to four | anes going to be included in the Haryan to
Hai nesvill e reconstruction?

A | believe that that's the point at which
the project to the west would match up, but | would
defer to Mke Pine to give you have a specific answer
on that -- a nore detailed answer.

Q Okay. You -- in your testimony you
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referenced a variety of |and acquisition.

Do you have any diagram or exhibit to
sort of show the limts of what -- what |and was
acquired for the project? And if there's a witness
that's better equi pped to handle it, please feel free
to defer.

MR. GUNNARSSON: If I mght, Tom they put the
particul ar parcels in the Answers to Interrogatories,

so woul d that be satisfactory?

MR. HEALEY: | was | ooking for a visual
depiction of what was acquired, | wanted to know --
THE W TNESS: It's not conplete, but it's the

majority of it on just a sheet for nyself here that |
could show you.

MR. HEALEY: If that's okay with you.

MR. GUNNARSSON: Yeah, that would be fine.

THE W TNESS: |t doesn't reflect the
acquisitions that took place on the south side of
Washi ngton. This is all on the north and it reflects
what's a take, what's a temporary easement and what's

a permtted easenent.
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BY MR. HEALEY:

Q And when you're indicating "take," that
woul d i ndicate that the County has acquired the fee
i nterest, the underlying ownership of the | and?

A It's a fee sinple acquisition, yes.

Q And then the permanent easenment and
tenmporary easenments -- well, the tenporary easenments
woul d be rel eased once the project is concluded?

A That's correct.

Q And the permanent easenents, obviously,

woul d be kept until even after the conclusion of the
project?
A There's one permanent easenent that allows

a storm sewer to be run to the storm water managenment
facility. We have no need to have the over ground
rights to it.

Q Okay. MWhat is the County going to do with
the take property, the fee acquisition?

A That will be -- that was necessary to
accommodate the sl opes that are being created to
create the grade separation. There is also utilities

being | ocated in those areas and bridge abutnents,
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bridge abutments grading and utility relocation.

Q One, if | could direct your attention to
Exhibit U, the first cost iteminvolved was a program
management charge. "' m | ooki ng maybe to confirm
maybe it's actually a better question for Gunnar, but
you have not included those costs in the allocation
to the Railroad; correct?

MR. GUNNARSSON: We have included -- and | was
incorrect in my reply. | e-mailed you toward the end
of last week that the County had included it in the
U so | was incorrect in saying that. So that was
included and --

MR. HEALEY: | don't remenmber you sent an
e-mail, |I'mnot saying you didn't; but | don't
remenmber that.

MR. GUNNARSSON: Okay.

MR. HEALEY: The reply brief that was filed on
behal f of the County --

MR. GUNNARSSON: Yes.

MR. HEALEY: -- indicated that those costs
woul d not be attributable to the Railroad and now you

are indicating that, in fact, they are.
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MR. GUNNARSSON: We had in our main brief and
then in the Answers to Interrogatories. | thought we
pulled it out, but | was incorrect about that. W do
have it in there and, yeah, | did send you the
e-mail, yes, but it was by way of correction to the
reply brief.

MR. HEALEY: Okay. That's fine.

BY MR. HEALEY:

Q M. G ertych, if | understand, those costs
that were incurred by the County to acconplish work
t hat the County would otherwi se accomplish if it had
sufficient manpower to do the work? | think that was
a fair summary of your testinony, but please correct
me if |'m wrong.

A They're functioning as an extension of
staff just as construction contractors, consulting
engi neering, anyone el se woul d.

Q The County is not |ooking to the Railroad
to be paying for the staff working on the project;
correct?

A Not for our internal staff, no.

Q So if the County had sufficient staff to
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handl e those el ements of that program managenent,
woul dn't be -- the County wouldn't be seeking to have
the Railroad pay for those el ements?

A If we did not have those expenses, we would
not be seeking to have them pay them yes.

MR. HEALEY: | think that's all | have. Thank
you.

THE W TNESS: Thank you.

MR. GUNNARSSON: No foll ow-up, Judge.

JUDGE KI RKLAND- MONTAQUE: M. Powers, do you
have any questions?

MR. POWERS: | don't have any questions, your
Honor .

JUDGE KI RKLAND- MONTAQUE: Okay.

MR. GUNNARSSON: No redirect, Judge.

JUDGE KI RKLAND- MONTAQUE: Al'l right. Why don't
we take a 2 or 3-m nute break before your next
wi t ness.

(Break taken.)

JUDGE KI RKLAND- MONTAQUE: Okay.

M. Gunnarsson, |'mready when you are.

MR. GUNNARSSON: Thank you, Judge. | call M ke
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Pi ne.
M KE PI NE
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY
MR. GUNNARSSON:
Q M. Pine, can you state your name for the
record and spell your |ast nane.
A M chael Pine, P-i-n-e.

Q Who is your enployer, M. Pine?

>

Patrick Engi neering.
Q What is your position at Patrick?
A Proj ect manager.
Q What duties are entailed in your position
as project manager?
A In my position, | oversee our project
engi neers, our staff engineers working on various
projects, oversee the preparation of plans,
speci fications and esti mates.
Q What is your engineering education?

A | have a bachel or of science degree from
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University of Illinois in Civil Engineering.

Q Are you |licensed?

A Yes. l'mlicensed in Illinois.

Q How | ong have you been a project engineer
for Patrick Engineering?

A Well, |I'm project manager, which is for two
years. | was project engineer prior to that.

Q And how | ong were you a project engineer?

A Four years.

Q Are you famliar with Washington -- County
of Lake's Washington Street Grade Separation Project?

A Yes.

Q And what is your role with respect to that
project?

A | manage the Project Team on that project
and | oversee the preparation of the plans,
speci fications and esti mates.

Q And by "Project Team " who are you
referring to?

A |'mreferring to our engineers on staff as
wel |l as some consultants that we have on our overall

Project Team working on the project.
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Q Staff -- the staff at Patrick Engineering;
is that right?

A Yes.

Q And you're famliar with the engi neering

pl ans for the project?

A | am

Q Do those plans include utility relocations?
A Yes.

Q And why nust utilities be relocated for

this project?

A Well, as a result of the change in profile
grade that will occur as part of the project, a
number of utilities are in conflict and will need to

be relocated in order for the project to take pl ace.
Q So wi thout relocating the utilities, you

couldn't change the grade; is that a fair statement?

A Yes.

Q Are just public utilities involved or also
private utilities?

A The project in total will require

rel ocation business both private and public

utilities.
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Q As to the costs for the private utility
rel ocations, who is paying for those costs?

A The private utilities are responsible for
t hose costs.

Q So I'd like to reference Exhibit U, what
you have in front of you. The Iine itemfor
construction -- | knowit's an estimte -- but did
that include any costs for private utility
rel ocation?

A It does not.

Q And it's not the -- strike that.

Wth respect to the public utilities
t hat need to be relocated, what public utilities
shoul d be rel ocated?

A The Village of Graysl ake has water main and
sanitary sewer that require relocation. Lake County
Public Wbrks has sanitary as well and Central Lake
County JAWA also requires a water main relocation.

Q And referring again to Exhibit U, the line
item for construction, does that include the costs
for the public utility relocation?

A Yes.
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Q You're famliar with this exhibit, am|
right, M. Pine?

A Yes.

Q There's a box or a table beneath the
various line itens.

Do you know what that table is in

reference to?

A It appears to be the cost allocations to
t he vari ous agenci es.

Q And i ndicated here are LCPW do you know
what that refers to?

A Lake County Public WorKks.

Q And CLC JAWA, what does that refer to?

A That's Central Lake County Joint Action
Wat er Agency.

Q And then Grayslake is -- the municipality
of Graysl ake?

A Yeah, the Village of Graysl ake.

Q So those are the three public utilities; is
that a fair statement?

A Yes.

Q And so they're contributing some figures
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here. Is that the entire amount of the utility
rel ocation costs that they're contributing?
A They are not paying 100 percent of the

associ ated costs, that's the portion that they are

payi ng.
Q Do you know what portion they're paying?
A | could not say definitively, but in nost

instances, it would be 20 percent.

Q That's the usual allocation?

A Yes. But the actual cost breakdown woul d
be determ ned as part of an agreement between the
County and those agenci es.

Q Wth respect, again, to the estimte for
the construction costs, that includes all of the
costs for the utility -- public utility relocation
is that your understanding?

A Yes.

Q Not wi t hst andi ng that the three public
utilities are contributing a certain percentage,
possi bly 20 percent of the costs?

A Correct.

Q The costs for sidewal k construction, is
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that also included within the construction cost
esti mate?

A Yes.

Q And the cost for the bike path relocation
is that also included in the construction costs?

A Yes.

Q Why does this project include sidewalKk
construction?

A It includes sidewal k construction to neet
t he needs of the pedestrian traffic in the area.
It's a requirement as part of the Conmplete Streets
Law t hat we propose sidewal k as well as bike path and
it is then the option of the |ocal agency to
determne if they want to propose that facility, in
this case, the Village of Graysl ake.

Q And by "Conplete Streets,"” what are you
referring to?

A That's -- in a sense, it's a policy or a
| aw that requires that all modes of transportation be
consi dered, which includes vehicles, pedestrians and
bicyclists.

Q So does the bike path exist prior to the
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project?
A Yes. There's an existing bike path.
Q And what is being done with the bike path?
A Well, as a result in the change in profile,
a new bi ke path would need to be reconstructed, so it

woul d be replaced with a path at a different grade.

Q And why is the -- that included in this
project?
A Again, that is required that we provide

t hat as part of the Conplete Streets Law and as part
of the public process and the interest by the | ocal
agency, it was determ ned to be included in the

proj ect.

Q l'd like to direct your attention to what's
been marked as Exhibit J, M. Pine.

Can you identify that document?

A Yes. This is an estimate prepared by
Patrick Engi neering entitled the Incremental Costs
for Adding Two Through Lanes Al ong Washi ngton at the
Rai | road Under pass.

Q So you did this calculation?

A Most of it, yes.
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Q And what was the purpose of this
calculation that you undertook?

A This was an effort to estimate the overall
contractor project costs how nuch of that was
specifically attributed to adding two additional
t hrough | anes.

Q And is that adding two additional through
| anes from touchdown to touchdown?

A Yes.

Q Just going through these different itens,
the first one is earth excavation, how did you arrive
at that cal culation?

A What we did was we cal cul ated the area
bet ween the existing and proposed roadway profiles
and then nmultiplied that by the wi dth of 24 feet,
which is what we attributed to be the width of two
additional through | anes and came up with an
associ ated vol unme.

Q So -- and a cost per unit volume?

A Yes.

Q And that figure is 288,000; is that

correct?
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A Yes.
Q And that's to represent the increnmenta

cost of excavation for adding two additional through

| anes?
A Yes.
Q Roadway pavenment, can you descri be how you

made t hat cal cul ati on?

A We took the length of the limts of
reconstruction, which in this instance, is just under
2000 feet and nultiplied that by the width of two
additi onal through | anes, which is 24 feet and
mul tiplied that by the appropriate unit cost.

Q And that results in a bottom of $297, 920
is that right?

A Yes.

Q And this represent the incremental costs of
wi deni ng Washington Street fromtwo to four |anes in
t he touchdown to touchdown area; is that right?

A Yes.

Q Bridge is the next item Can you descri be
how you made that cal cul ation?

A Sur e. For the bridge costs, that's
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incremental to the widening for two additional

t hrough | anes, we estimated the amount of steel
associated with reducing the spans by 24 feet and,
multiplied it out by an estimated unit price.

Q So -- and the bottom |line you figure, you
have $401, 280; is that right?

A Yes.

Q So this is -- represents the increnmental
wi deni ng of the bridge to be constructed due to
having four | anes rather than two | anes; is that
correct?

A Yes. It represents the costs we attribute
to having the span be 24 feet | onger.

Q And the last itemis retaining wall. Can
you descri be what that calculation is?

A We determned that if the cross section is
24 feet narrower that this would, in effect, reduce
the wall height, so we cal culated the vol une of
concrete and associ ated rebar that would go al ong
with that to arrive at a reduction in the retaining
wal | cost.

Q And that's $124, 2157
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A

Q

Yes.

And that's the

havi ng four |

anes rather than t

retaining wall; is that right?
A Yes.
Q And these cost itens,

at identifying the additional

to four

A

Q

Cor

Goi

construction

| anes; is that correct?

rect.
ng back to Exhibit

line item esti mate

i ncr ement al

costs due to

wo | anes for the

t hos

U an

. I's

e were an effort

costs fromgoing to two

d the

it -- there's

Footnote 3 that tal ks about the costs not including

costs associated with roadway w deni ng.

t hat

i ncr ement al

line

A

Q

Do you see that?

Yes.

So do you have an understanding as far as

construction line item wh

A
Q
itenr?

A

It

does include this

So you took that out

No,

the construction

et her

cost.

of th

line

it included this

cost that you calculated in Exhibit J?

e construction

itemincludes the
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$1.1 mllion incremental cost.

Q Okay. And did you create this exhibit,
you, M. Pine?

A | did not.

Q And just to briefly -- 1 know you al ready
testified back in July to this, but this is part of
it just to get it into the record, referring to
Exhi bit F.

Can you identify that document?

JUDGE KI RKLAND- MONTAQUE: | "' m sorry, which one?

MR. GUNNARSSON: Exhi bit F, your Honor.

JUDGE KI RKLAND- MONTAQUE: Okay.

THE W TNESS: Yes. This is a benefit analysis
that | had done for the project in 20009.

BY MR. GUNNARSSON:

Q And that's an effort at quantifying the
crash benefit fromthe project?

A Yes.

Q And what was the figure that you arrived
at ?

A $5, 648, 925,

Q And what does that essentially represent
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based on your cal cul ation?

A It's -- there's a nunber of factors that go
into the equation, but the idea that this figure
represents the probability of there being a crash
over a certain period given the crossing type and the
traffic volumes and then taking that probability and
conmbining it with the average cost of various injury
types.

Q And essentially trying to put a number to

the mtigation of the crashes --

A Yes.

Q -- resulting fromthe crossing --
A Yes

Q -- crossing accidents, okay.

And where did you get that fornula

t hat you used? ['Ill direct your attention to
Exhibit J -- G | should say?
A Yes. Exhibit G which is fromthe Illinois

Depart ment of Transportation, Bureau of Local Roads
and Streets Manual includes a formula for estimating
the crash benefit.

Q Okay. And that's the formula that you used
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in Exhibit F;, is that right?

A Yes.

Q Are there other benefits fromthe grade
separation other than mtigating the crash benefit
that you didn't include within your cal cul ation?

A | do not know if it's an exhibit, but | had
done a del ayed benefit estimate as well, that
estimated the value of driver's times over the length
of the design, the length of the project not having
to wait for trains.

Q You -- with respect to wi deni ng Washi ngton
Street fromtwo to four |anes fromtouchdown to
t ouchdown, is it your understanding that any of those
costs are included from wi deni ng beyond the west
t ouchdown point as indicated in Exhibit A3? And if
you need to go up to the exhibit, please do.

A Could you reword that?

Q The costs for the wi dening of the roadway
fromtwo to four | anes, are any of those costs
attri butable that we've been tal king about to
wi deni ng the roadway west of the west touchdown

poi nt ?
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A No. The reconstruction limt is strictly

as called out on the west touchdown |limt.

MR. GUNNARSSON: | have nothing further, Judge.
JUDGE KI RKLAND- MONTAQUE: Okay. M . Heal ey.
MR. HEALEY: Just a few questions for M. Pine.

CROSS- EXAM NATI ON

BY

MR. HEALEY:

Q Wth respect to the three public utilities,

do you have a recollection of what percentage of the

rel ocation costs that each is going to be paying for

the project? For example, the Lake County PW Public

Works, | assume?

A | do not know the exact percent. | believe

it's 20 percent as a m ninmum

Q Okay. The CLC JAWA, ny recollection is one

of the earlier exhibits of the cost item had a

substantially greater cost than that for this.

what

Do you know -- is that true and if so,

the reason for the reduction and what their

contribution is?

A ls the other estimate one of the exhibits?
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Q In this docket,

we' ve had severa

ver sions

of the the breakout of the cost itenms and I'mtrying

to find it to see if | can find one on-line because

didn't bring it with me today,

but that nunber

seens

significantly |ower than what we've seen in the past.

MR. GUNNARSSON: Judge, if

earlier -- Exhibit
referencing, that
costs.

MR. HEALEY:
Thanks.

wi ||

may, there was an

C, if that's what you're

There you go.

MR. GUNNARSSON: Sure.

BY MR. HEALEY:

Q That's -

JAWA cost is a little over

if we | ook at

exhibit, U has a little short of

That's fine.

be the May 2014 esti mate of

Exhibit C, the CLC

15, 000.

Are you aware of why they'l|l be

contributing a | ot

t he County?

233,000 and the current

| ess than previously suggested by

A Well, these figures were devel oped as part

of the -- an agreenment

with this utility,

in particular,

circunst ances

bet ween the County JAWA and

n

88



10

11

12

13

14

15

16

17

18

19

20

21

22

t hat apportion of their existing utility is within an
easement that they have the right to stay within. I
believe that they are also being granted a new
easement to be relocated within. So as a result of

t hem exi sting where they are at, by right and not
being required to nove, | think the County negoti ated
some sort of cost trade off to have themrel ocate,

but I do not know the details of the breakdown.

Q Was any of the change in costs reflected
from Exhibit C to Exhibit U the result of a change in
the estimate for the actual relocation of the
utility?

A Not that |'m aware.

Q Okay. So the reduction in the cost
reflected from Exhibit C to the current break out,
which is Exhibit U, to your understanding, was the
result of discussions between the County and JAWA
relative to |l egal rights and property right and so
on?

A | believe so.

Q Okay. Can you identify for us on the | arge

Exhi bit A blowup the general |ocation of each of the
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three utilities, if you know?

A The Graysl ake water main is in blue. |t
woul d be relocated right here. All the utilities are
using the same corridor. The Graysl ake and Lake

County Public Wbrks sanitary sewer is in green, which
is right next to the blue.

Q Okay.

A And the Central Lake County JAWA is not
shown on the exhibit, but it follows a simlar
corridor as all the rest of these utilities and going
to the north sl ope.

Q Okay. Thank you

If I can turn your attention back to
Exhi bit J. You had indicated you prepared the
exhibit; correct?

A Correct.

Q And this was an effort to identify and
isolate the costs incurred by the project solely as a
result of the expansion of Washington Street from two
| anes to four |anes?

A Yes.

Q Okay. And in doing so, you -- if I'm
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reading this correctly and |I'm not the engi neer, but
if I"'mreading it correctly, you' ve essentially
reduced by 24 feet, for exanmple, the | ength of the
spans that the Railroad will sit on to span over the
expandi ng Washi ngton Street?

A That's right.

Q If I can turn your attention to Exhibit
B -- 1 guess it would be the fourth page of Exhibit B
that I'm thinking of -- again, |I'mnot an engi neer,
but if I"mreading it correctly, the spans are going

to be | engthened not just for the expanded roadways
but also for a space in the center of the road that
will currently -- that will, as planned, divide the
east bound and the westbound | anes; is that correct?

A Yes, the medi an.

Q The medi an, thank you, if that's what we're
going to call it.

Do you know at the |location of the

bridge what the median width is going to be?

A | believe it's going to be 4 feet.
Q Okay. It also indicates that the spans
wi Il have to span the sidewal k and bicycle path that
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will be installed in the project; correct?

A Yes.

Q And if | understand, you were not asked to
identify the additional costs incurred because of the
addition of the median, the sidewal k and the bicycle
path to the grade separation, you haven't been asked
to estimate those costs?

A Correct.

MR. HEALEY: By way of reference, your Honor, |
rai se those questi ons because |I'm | ooking at the
regul ation which himtal ki ng about the theoretical
structure to be built says for the number of |anes on
t he existing highway, and clearly, the span is being
designed for nmore than -- the reduction, in our
opi nion, should be for more than sinply the addition
of the two | anes of traffic, if the theoretical
design is designed for the current highway alignment,
things |Iike the sidewal k and medi an and so on
shoul dn't be included.

MR. GUNNARSSON: That's an argument, but
certainly --

MR. HEALEY: Under st ood.
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MR. GUNNARSSON: -- it's a necessary component
of the project --

MR. HEALEY: Understood.

MR. GUNNARSSON: -- the regul ation tal ks about
5 percent of project costs. The project doesn't
happen wi t hout the bike path being brought underneath
and the sidewal k, it doesn't happen.

MR. HEALEY: And that's fine. | just wanted to
give the context for the questions.

And | think that's all the questions

that | have.

JUDGE KI RKLAND- MONTAQUE: M. Powers, do you
have any questions?

MR. POWERS: No questions, your Honor.

MR. GUNNARSSON: No foll ow-up, judge.

JUDGE KI RKLAND- MONTAQUE: Okay. You may be
excused.

MR. GUNNARSSON: We call M. Steve Heat h.
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called as a witness herein,

STEVEN HEATH,

havi ng been first duly

sworn, was exam ned and testified as follows:

Q

the record and spel

A
H-e-a-t-h.
Q

A

Q
A

Engi neering fromthe university of

M. Heath,

your | ast
Yes. St even Heat h.
M. Heath, who is your

EXAM NATI ON

BY

MR. GUNNARSSON:

Patrick Engi neering.

What

Chi ef

What

IS your

name.

could you state your nanme for

Last name Heat h,

position?

rail road engi neer.

IS your

empl oyer ?

engi neeri ng education?

| have a bachelor's of science in Civi

I[11inois.

Q And are you licensed?

A Yes. I|'ma |icensed professional engineer
in Il'linois and Pennsyl vani a.

Q What are your duties in your current
position?
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A | work with the railroad projects that
Patrick handles and now currently mainly review ng
pl ans and giving directions to the staff on the
design | ayouts.

Q And how | ong have you been in your current
position, M. Health?

A |'ve been with Patrick Engi neering
19 years.

Q And have you been in that position that you
currently occupy all 19 years or have you changed
positions?

A No. Well, |'ve been doing mainly review ng
the last two years; up until then, | was a project
manager for nmostly rail projects.

Q But throughout your 19 years, would it be a
fair statement that your involvement was nost often
with rail projects?

A Yes. Yes. My whole work with Patrick has
been with railroad projects, yes.

Q Are you famliar with the County of Lake's
Washi ngton Street Grade Separation Project?

A Yes.
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Q What is your role with respect to that
project?

A | work with railroad portion of the
project, which included the design of the railroad
shoofly for the Railroad.

Q And 1'd like to direct -- did you have --
were you done with your answer?

A No, yes, that's fine.

Q | direct your attention to Exhibit B in the
bookl et in front of you, M. Heath, could you
identify that document?

A Yes. Exhibit B is the portion of the plan
set for the Washington Street grade separation.

Q Did Patrick Engineering prepare those
pl ans?

A Yes.

Q And did you have involvement in Patrick's
preparation of those plans?

A Yes.

Q Are you famliar with the term "Phase 2
Engi neeri ng?"

A Yes.
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Q What is your understanding of that tern®?

A Phase 2 engineering is the devel opnent of
t he detail ed engineering plans and specifications for
t he actual construction of the project.

Q So Exhibit B, are these the engineering
pl ans for Phase 27

A Yes.

Q And you said that they're contract
specifications that are also devel oped?

A Yes.

Q Are you famliar with the term "Phase 1
Engi neeri ng"?

A Yes.

Q And what is your understandi ng of that
ternf?

A That's generally the initial engineering
study of the project and defining the overall scope
and the approach. And, for instance, on the grade
separation like this, whether it's better to take the
hi ghway over or under the project and get that
concept | ayout defined.

Q And did Patrick Engineering do the Phase 1
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engi neering for the County as well?

A Yes, we did.

Q And did you have involvement in the Phase 1
engi neering?

A Yes.

Q W t hout the Phase 1 engineering, would

there be a Grade Separation Project?

A No.

Q It's a necessary conmponent of the project?

A Yes. That's just the normal stages that
any project like this goes through.

Q And could you build this project wthout
t he Phase 2 plans and specifications?

A No.

Q Are you famliar with the term "touchdown
to touchdown” in the context of a Grade Separation
Proj ect?

A Yes.

Q And what is your understandi ng of that
tern?

A My understandi ng, that's the points at

whi ch the road profile elevation deviates fromthe
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existing to either get over or under the railroad at
t he grade separation.

Q And | ooki ng at Exhibit A3, the blowup in
front of you, does that accurately show the touchdown
to touchdown imts of this project?

A Yes.

Q Just incidentally, do you happen to know
t he di stance involved in those two points?

A Yes. Roughly 1900 and some feet just a

little less than 2000, | think.
Q From west touchdown to --
A Yes.
Q -- touchdown?

Do the plans call for a tenporary
roadway?

A Yes, they do.

Q And why is that?

A A temporary road runaround is generally
used to maintain the highway traffic so the highway
traffic can stay while the new grade separation is
bei ng constructed. These projects, construction

takes a two-year period usually and the tenporary
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roadway allows the highway traffic route around the
construction so the road can stay in operation and it
doesn't have to be cl osed.

Q And in | ooking at Exhibit A3, does that
appear to accurately say where the tenmporary roadway
is in purple?

A Yes. Yes. The purple route shows the
temporary road runaround.

Q And referring to Exhibit B, what pages can
one find the plans for the tenmporary roadway or
runaround?

A It starts here on this Page 6 through about
Page 9. It shows the tenporary road runaround here.

Q And there are also plans for temporary

railroad track or --

A Yes.
Q -- shoofly; is that correct?
A Yes.

Q And why is that part of the plans?
A Again, that's so that the railroad can
mai ntain its operation, again, during the two-year

construction period of the bridge so it's a tenporary
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railroad alignment around the bridge.

Q Are you famliar with Metra property and
station adjacent to the tracks?

A Yes, | am

Q And it's indicated on Exhibit A3?

A Yes.

Q s the Metra station affected by the
project?

A Yes. The current Metra platformthere for

the Graysl ake station, actually, is within the I[imts
of the shoofly.

Q So -- let nme direct your attention to
Exhi bit Q. It was earlier marked and identified as a
Metra's force account estimte.

Do you see that?

A Yes.
Q s it your understanding that Metra, as
part of the project, will be doing some work on this

project using their own staff?
A Yes. Yes. Metra forces will actually do
the construction of the tenporary Metra platform

which will be along the shoofly so that the commuters
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can mai ntain access to the Metra conmmuter trains
t hrough the project.
Q W t hout that platform construction --

woul d commuters be able to access --

A No.
Q -- the station?
A No. Because the shoofly is within the

l[imts. They won't have access fromthe existing
platformto the shoofly at all.

Q | direct your attention to Exhibit H. Do
you see that exhibit, M. Heath?

A Yes.

Q Can you identify that?

A Yes. This is the description of work

functions that the CN Railroad or W sconsin Central

Limted forces will be actually perform ng.
Q Do you know who prepared this exhibit?
A " m not sure.
Q But does it accurately state your

under st andi ng - -
A Yes.

Q -- Metra -- the CN will do?
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A Yes.

Q And just, briefly, Exhibit I, can you
identify that docunent?

A Yes. That's the estimate for the cost of
the Railroad's force account worKk.

Q And that's Patrick's own estimte on force

account ?
A No.
Q The Railroad's force account?
A Ri ght. That came from CN.
Q That came from CN?
A Yes. That's their estimte.

Q Just so | ask you, in reference to
Exhi bit R that was previously marked?
A Oh, yes. Okay.

Q That appears to be the actual --

A That's the actual CN --

Q -- is that accurate?

A Yeah, this m ght have -- yeah, this m ght
have been our -- yes. Exhibit R, is the CN actual

estimate that was received from CN.

Q Okay. Exhi bit R may have been Patrick's
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own estimate?

A Yes.

JUDGE KI RKLAND- MONTAQUE: | "m sorry, | didn't
hear the answer.

BY MR. GUNNARSSON:

Q Was that a yes?

A Yes.

Q Briefly | ooking at Exhibit V?

MR. HEALEY: ' msorry, did you say "D"?

MR. GUNNARSSON: V, as in Victor.

MR. HEALEY: Thank you.

BY MR. GUNNARSSON:

Q This was earlier testified as a spreadsheet
fromthe County DOT showi ng Phase 1 payments to
Patrick Engi neering.

Do you see that?

A Yes.

Q And does that figure accurately reflect
your understandi ng of what Patrick has been paid for
its Phase 1 Engineering work?

A Yes. That's correct.

Q And Phase 1 engineering is conmpleted; is
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t hat accurate?

A Yes.

Q The next exhibit, W again, previously
testified as account spreadsheet. This is for Phase
2 engineering work from Patrick Engi neering. The
costs indicated, does that agree with your
under standi ng of Patrick's charges for Phase 2
engi neering?

A Yes.

Q There is still some Phase 2 work yet to be

A Yes. Very little, but...

Q So there's not a final figure quite yet?

A Yes.

Q And, to your know edge, the figures for
costs already incurred in V and W have they been
paid by the County to Patrick?

A Yes.

JUDGE KI RKLAND- MONTAQUE: " m sorry, | didn't
hear the end.

BY MR. GUNNARSSON:

Q Have they been paid by the County to
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Patrick?

A Yes.
MR. GUNNARSSON: | have nothing further for
M . Heat h.

JUDGE KI RKLAND- MONTAQUE: M. Heal ey?
MR. HEALEY: Thank you, your Honor.
CROSS- EXAM NATI ON
BY
MR. HEALEY:
Q M. Heath, with respect to Exhibit V and W
whi ch you have identified as the Phase 1 and Phase 2
work on the project, those costs for which Patrick
are hired are attributable to the grade separation
being installed over the Wsconsin -- under the
W sconsin Central; correct?
A Yes, that's right.
Q They're not for the Hainesville to Haryan
portion of the project?
A Yes, that's right. That portion of the
project is not included in these exhibits.
Q Okay. Was anything done by Patrick to

break out the costs that would be included in either
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Exhibit V or Wattributable to the additional |anes
of traffic being added at the grade separation?

A No, not that |'m aware.

Q Was anyt hing done to break out the costs
for the additional sidewal ks and medi an of the grade
separation?

A No, not that |I'm aware of.

Q Was anyt hing done to break out the

additional costs for utility relocations?
A No, not that |I'm aware of.
MR. HEALEY: Okay. Thank you. | have not hing

further, your Honor.

JUDGE KI RKLAND- MONTAQUE: M. Powers?

MR. POWERS: No questions, your Honor.

MR. GUNNARSSON: No foll ow-up.

JUDGE KI RKLAND- MONTAQUE: Al'l right.

MR. GUNNARSSON: Thank you, M. Heat h.

MR. HEALEY: Thank you, M. Heath.

MR. GUNNARSSON: Judge, our |ast witness is
M. Brian Fairwood.

JUDGE KI RKLAND- MONTAQUE: Okay.

MR. GUNNARSSON: And before we get to
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M. Fairwood, | think we had just a few exhibits that
hadn't been admtted yet, F, G, H and | that we've
identified and marked for the record and we ask that
they be adm tted.
JUDGE KI RKLAND- MONTAQUE: Any obj ection?
MR. HEALEY: No objection, your Honor.
JUDGE KI RKLAND- MONTAQUE: Okay. Petitioner's
Exhibits F, G Hand | are admtted.
(Wher eupon, Petitioner's
Exhi bit Nos. F, G, H and | were
admtted into evidence.)
MR. GUNNARSSON: Thank you, Judge.
BRI AN FAI RWOOD
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY
MR. GUNNARSSON:
Q M. Fairwood, can you state your name for
the record and spell your |ast nane?
A Brine L. Fairwood F-a-i-r-w-o0-o0-d.

Q M. Fairwood, who is your enployer?
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A TranSystens Cor poration.

Q What is your position with TranSystenms?

>

Currently vice president with the firm

Q What is your educational background?

A | have a bachelor's of science degree in
Civil Engineering from Marquette University.

Q Are you |licensed as an engi neer?

A No.

Q What are your duties in your current
position?

A Currently, I'"m an account client manager
with TranSystens.

Q And what is involved in being a client
manager for TranSystens?

A | provide consulting services related to
transportati on engineering for our client's projects.

Q And how | ong have you been in that
position?

A |'ve been enployed by TranSystens for 21
years.

Q And in that position for 21 years?

A No. In this position for approximately
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seven years and previous number of roles within the
conpany related to transportati on engi neering.

Q Are you famliar with the County of Lake's
Washi ngton Street Grade Separation Project?

A Yes.

Q What are your duties with respect to that

project?
A TranSystenms is performng in a program
managenment role and -- particularly to nyself, | am

working with the County to assist themw th the
preparation of their agreements with a nunber of the
agencies that were involved with the project.

Q That -- and does that go for all the
projects that TranSystems currently has with the
County?

A To a certain extent. | didn't prepare al
of the agreements that the County had with all of
t heir Chall enge Bond Projects, but | have been
involved with numerous agreenments.

Q And as far as your involvement in preparing
agreements for this project, the Grade Separation

Proj ect --
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A M- hnm

Q -- are those -- what are the nature of
t hose agreements that you were involved in preparing?

A Primarily for the Grade Separation Project,
| was involved with preparing the draft petition
for -- the draft 1CC petition, | should say, and
devel opi ng Exhibit C, which is the cost breakdown for
t he various stakehol ders.

Q Ot her agreements that you were involved in
for this project?

A To a smaller or |esser extent, some of the
agreements with the communities, although |I believe
it was, in this instance, Graysl ake.

Q Okay. s that with respect to what aspects
of the project?

A Just the -- some of the | anguage within the
agreements thensel ves and hel ping our staff prepare
initial drafts for final review and approval by the
County for their use with negotiating with these
vari ous agenci es.

Q In order to effectuate the project?

A Yes.
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Q l'd like to direct your attention to what's
been previously marked as Exhibit C. You have it in
front of you.

A M- hnm

Q That's a May 2014 breakdown of various cost
items for this project; is that correct?

A Yes.

Q And did you prepare that exhibit?

A Yes.

Q And at the time was that exhibit accurate

in terms of the information you had avail able to you?

A Yes.
Q Is there a nmore current estimte of costs?
A Yes.

Q And directing your attention to Exhibit U,
can you identify that exhibit?

A Yes.

Q And is that the more current estimate of
costs you just mentioned?

A Yes.

Q Did you prepare this exhibit?

A Yes.
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Q

and just ask you a couple of brief questions about

each.

refer t

A

provided by TranSystenms specific to the Washi ngton

Street

Q

And I'd like to just go through these itens

Program management, what does t hat

0?

That refers to services that have been

CN Under pass Project.

In just a little bit we'll into how you

calcul ated that figure, but let's move on to Phase 1

engi neering. \Where did you obtain that figure?

A

Q

Lake County provided me with that figure.

And woul d that also go for Phase 2

engi neering?

A

Q

> O >

> O

Yes.

And right-of-way acquisition?
Yes.

Wet | and banki ng?

Yes.

The construction estimte?

Construction estimate was devel oped

Patrick Engi neering.

by
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Q And how was that estimate devel oped? What
went into devel oping that construction estimate?

A | woul d defer to Mke Pine with Patrick
Engi neeri ng.

Q So you got the figure from M ke Pine?

A Yes.

Q The -- there's a Footnote No. 3 --

A Yes.

Q -- for this exhibit and it references

constructions and then in parentheses, with

exceptions of costs associated with roadway wi deni ng

and substructure wi dening for future second track.
Do you see that?

A Yes.

Q Okay. What is the reference to
substructure wi dening for future second track?

A That are the costs associated with
ultimately having additional track constructed at
this |location at the request of the CN Railroad.

Q And is that the $1.5 mllion that is
referenced just above that --

A Yes.
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Q -- in that same footnote?

So did you take that figure out of the
figure for the costs in reference to this Exhibit U
for the construction?

A Those nunmbers were taken out of the cost
breakdown for the CN Railroad in determ ning their
final participation number of 3,057, 242.

Q Okay. Okay. And is that the same with the
costs associated with roadway w deni ng?

A Yes.

Q So that was taken out of the table and
bel ow the costs; is that correct?

A Correct. That was -- that was solely taken
out of the costs attributed to the CN number that you
see there.

Q Okay. And the costs -- the CN costs, the
$3 mllion -- the 3 mllion and some change - -

A M hmm

Q -- cost estimate which you're referring to?
A Yes.

Q That includes the 1.5 mllion; correct?

A Correct.
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Q So what |'m asking you is, with respect to
t hat Footnote C, it says, Construction and then in
parent heses, with the exception of costs associ ated
with roadway wi deni ng and substructure wi dening for
future second track, was that -- that's in reference
to the CN's 5 percent contribution; correct?

A Correct.

Q So in calculating here, the CN's 5 percent
contribution, did you take out of that figure that
you're applying the 5 percent to the costs associ ated
with roadway wi deni ng and substructure wi dening for
future second track?

A Yes.

Q And the second part of that, the
substructure widening is the 1.5 mllion; right?

A Correct.

Q You didn't apply 5 percent to that?

A Correct.

Q And the cost of the roadway wi dening, did
you get that figure from Patrick Engi neering?

A Yes.

Q And, in particular, Mke Pine?
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A Yes.
Q Okay. |'"d like to direct your attention to
Exhi bit J.
Do you see that?
A Yes.

Q And it says the total costs at the bottom
Do you see that figure?

A Yes.

Q Was that the figure you pulled out of the
5 percent calculation of the CN s contribution?

A Yes.

Q Al'l right. So the 5 percent that you have
included for the CN' s contribution of project costs

did not include 5 percent of the costs of the

substructure wi dening, which is 1.5 mllion; is that
right?
A Correct.

Q Nor the costs estimated by Patrick for the
incremental costs fromtwo to four |anes of 1.11 to
1.5 --

A Correct.

Q -- mllion?
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And then the remaining amounts then
for the CN's contribution, the 3,057,242 includes
that 5 percent with exception of those costs you just
descri bed and then the 1.5 mlIlion contribution; is
that right?

A Yes.

Q l'd like to direct your attention to --
let's stay, just briefly, on Exhibit U. I n
construction there are costs included for utility --
public utility relocation; is that right?

A Yes.

Q And that's included within the construction
estimate figure?

A | believe so.

Q In that table that is prepared here for the
various contributions, do you see the Lake County
Public Works and the CLC JAWA, C-L-C J-A-WA, in
Graysl ake.

Do you see those itens?

A Yes.

Q So there are three items for contributions

by these public utilities; is that correct?
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A Yes.

Q Do those contributions represent the entire
cost of the utility relocation?

A | do not know.

Q How di d you get those figures?

A Those figures were provided to me by
engi neering staff at TranSystems and al so the County
related to the agreements that were prepared --
arrangement agreements that were prepared between
t hose agencies and the County.

Q Did you hear the earlier testinmny about,

possi bly, a 20 percent contribution figure --

A Yes.

Q -- that | believe M. Pine referenced?
A Yes, | heard that.

Q Do you think that's roughly accurate in

terms of how these calcul ations were made or do you
know?

A ' m not sure at this point.

Q Okay. Just to clear up one item that came
up with an earlier witness, you see the CLC JAWA

contribution?
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A M hmm

Q Exhi bit U of 14,8027
A Yes.
Q And comparing to Exhibit C --
A Yes.
Q -- it has for that sane entity 233,506
Do you see that?
A Yes.
Q Do you know what accounts for the reduction

in that figure?
A No.
Q But the figure in Exhibit U, that's the

more accurate figure as far as you understand --

A Those are --
Q -- contribution?
A -- these nunbers represent the | atest costs

for each of these itemns.
Q l'd like to direct your attention to
Exhi bit P, just very briefly.
That was -- you testified earlier as
t he begi nning spreadsheet for the Phase 3 engi neering

costs?
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A Yes.
Q V3 is the contractor; is that correct?
A Yes.

Q What is your understanding of what Phase 3
engi neering entail s?

A My understanding is -- for Phase 3
engi neering, described here entails overseeing the
construction of the underpass inmprovements related to
this project.

Q That's the engi neer that worked with the

contractor during construction?

A Yes.
Q l'd like to direct your attention to
Exhi bit S.
Can you identify that document?
A Yes.

Q What is it?

A It is an e-mail that | sent to the County
to describe the costs associated with our program
management services for this project.

Q And how was that figure, which is indicated

at 380,000 arrived at?
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A It was determ ned through our over al
contract with the County. We had individual |ine
items within our scope attributed to each of the
Chal | enge Bond Projects that we were working on.
Some of those costs are allocated with this
particul ar project and there were general overall
t asks associated with our assignment as well that
contribute to that nunber.

Q Is TranSystens' contract a contract based
on the amount of time the different personnel devoted
to different projects?

A Yes. It's at an hourly based contract.

Q So the 380,000 is that then based on the
hours that were allocated by TranSystems staff to
this particular grade separation project?

A Part of that nunmber was derived by hours
directly for this project and other tasks related to
overall program management services for the County
that are also related to this project.

Q So any amount of this 380,000 not rel ated
to work on this project by TranSystens?

A Not to my understandi ng.
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Q Okay. | direct your attention to
Exhi bit T. You earlier testified it's a spreadsheet
of the paynments to TranSystens. It references
contracts anount.

Do you see that?

A Yes.

Q s that consistent with your understanding
of what TranSystens has been paid for its various
projects with the County?

A To nmy know edge, yes.

Q Exhi bit Y. Can you identify that exhibit?

>

Yes.

Q What is that exhibit?

A Thi s exhibit was prepared by our program
manager to identify costs associated with our overall
contracts with the County to provide program
management services for their Chall enge Bond Program

Q And as different projects in Line 6, it's
hi ghl'i ghted - -

A Line 6 identifies this particular project
and the costs associated with that.

Q Has this project been bid out for
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construction?

A There was a bid | ast nmonth, yes.
Q l'd like to direct your attention to
Exhi bit X,

Can you identify that document?

A Yes. This is a bid tab from I DOT, bids
received on November 21st, 2014.

Q s this a publically avail abl e docunent ?

A Yes, it is on IDOT -- currently it's on
| DOT' s Web site.

Q And did you obtain this document?

A Yes.

Q Do you know if the bid has been accepted by
| DOT yet ?

A The bid has not been accepted yet.

Q So a contract has not yet been signed?

A A contract has not been awarded by | DOT and
t he contract has not been signed.

Q So | take it, it would be a fair statement
t hen, your construction cost estimate put into
Exhi bit U could change obvi ously based on the actual

costs resulting fromthe contract and the performance
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of the contract; is that correct?

A Yes.

Q And just also very briefly, Exhibit BB --

A Yes.

Q -- | just ask if you could identify that
that's the overall contract that TranSystenms has with
t he County --

MR. HEALEY: ' m sorry?

BY MR. GUNNARSSON:

Q -- or program management -- is Exhibit BB,
the contract that TranSystens has with Lake County
under the Chall enge Bond Program that you already

testified to?

A Yes.
MR. GUNNARSSON: | have nothing further, Judge
except | ask to -- you know, | think |I had asked to

admt fromJ through BB, but we hadn't had testinmony
on X or Y until M. Fairwood. So just to clarify for
the record, |'d ask that X and Y be admtted.

JUDGE KI RKLAND- MONTAQUE: X and Y are already
adm tted.

MR. HEALEY: | think they already are.
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MR. GUNNARSSON: Yeah, just to clarify. Thank
you, Judge. Not hi ng further.

JUDGE KI RKLAND- MONTAQUE: M. Heal ey?

MR. HEALEY: | have no questions for the
wi t ness. | thank himfor his time.

MR. POWERS: No questi ons.

MR. GUNNARSSON: No further w tnesses, Judge.

JUDGE KI RKLAND- MONTAQUE: Al'l right. Any
wi tnesses fromyou, M. Heal ey?

MR. HEALEY: | have no witnesses. We'd
appreci ate an opportunity to do sort of a closing
summary - -

JUDGE KI RKLAND- MONTAQUE: Okay.

MR. HEALEY: ~-- if M. Powers didn't have
anyt hing el se.

JUDGE KI RKLAND- MONTAQUE: Did you have any
gquestions?

MR. POWERS: No questi ons.

JUDGE KI RKLAND- MONTAQUE: Al'l right. Wel |,
before | get to the closing arguments, pursuant to
I1linois Adm nistrative Code Section 200.500, | am

going to call M. Powers as a wtness.
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(Wtness sworn.)

DANI EL POWERS,
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:

EXAM NATI ON

BY

JUDGE KI RKLAND- MONTAQUE:

Q Pl ease speak up so the court reporter can
hear you.

A Sur e.

Q Pl ease state your name for the record and

spell your |ast nane.

A Dani el Powers, P-o-w-e-r-s.

Q And who do you work for, M. Powers?

A I11inois Commerce Comm ssSion.

Q And what's your position at the Commerce
Comm ssi on?

A Senior railroad safety specialist.

Q And how | ong have you been in that
position?

A 15 years.

Q And are you assigned as the Staff to this
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particul ar docket?

A Yes.

Q So you're famliar with the plans and
proposal s that have been prepared by the petitioner?

A Yes.

Q Okay. In your 15 years at the Comm ssion,
have you ever been involved in a case like this that
rai sed the question of what costs should be allocated
in the 5 percent of federal regulation?

A No.

Q I n your experience at the Comm ssion, have
you been involved in other cases simlar to this case
in which there is a grade separation to this
magni tude that we're seeing today?

A Yes.

Q How often? How many other -- if you could
guessti mat e?

A Well, as far as ones that involved federal
funding, | can't recall if I'"ve actually been the
Staff assigned to that, but other Staff have been.

Q Okay.

A |'d say at | east one or two others that may
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or may not have involved federal funding.

Q Okay. And you said that you' ve never --
this issue has never been raised before in any of
your cases?

A No, your Honor.

Q In the other cases that you m ght have or

even if you're aware of other Staff involvenment in

this federal funding case, could you recall how the

parties allocated the 5 percent under the federal
regulation to the railroad?

A From past research and experience, it's
usually 5 percent of the total project cost from
touchdown to touchdown assigned to the Railroad.

Q So you're saying it's all inclusive of
costs that are within touchdown to touchdown?

A Yes, your Honor.

JUDGE KI RKLAND- MONTAQUE: Okay. Does anyone
el se have any questions tore M. Powers?

MR. GUNNARSSON: No foll ow-up.
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CROSS- EXAM NATI ON
BY
MR. HEALEY:
Q Just to confirm what you're saying,
M. Powers, is that as far as you know, no one has
ever raised this issue before?

A Not to my know edge, no.

MR. HEALEY: Thank you. | have not hing
further.
JUDGE Kl RKLAND- MONTAQUE: That's all. Thank

you, M. Powers.

Okay. So |l will -- 1 will allowthe
parties to make a closing statenment, if you'd |ike.

Go to ahead, M. Gunderson.

CLOSI NG ARGUMENT

BY

MR. GUNNARSSON:

Just followi ng up on what M. Powers
testified to. | think that's consistent with the
County's position, which is the regulation -- | think
the regulation in it's substance clearly states --

really, the operative |anguage is that B3 of the
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regul ati on, your Honor, taking part of this
sentence -- the Railroad's share of the project costs
shall be 5 percent, no ifs ands or buts. The
reference in Cl says the required -- the required
Rai | road share under B3 -- which | just mentioned --
shall be based on the costs for prelimnary
engi neering, right-of-way and construction within the
[imts descri bed bel ow and -- described bel ow, |
woul d argue -- argued in our brief, but that that's
t he touchdown to touchdown |limts. That's the Iimts
that's being referenced in Cl under description.
Prelim nary engi neering, right-of-way
and construction are descriptive of what a project
is. There are -- you have three stages. You' ve got
t he design stage, the fleshing out the project. \What
shoul d be the project entail? How do we design it?
What are the specifications? All of which -- and |
t hi nk, actually, elsewhere in the regulatory schenme,
your Honor, it is prelimnary engineering actually is
defined and I'll relate it here, it's in 646. 204,
your Honor, so the same subpart where this regul ation

is found it says that prelim nary engineering is the
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wor k necessary to produce construction pl ans,
specifications and estimates to the degree of

compl eteness required for undertaking construction

t hereunder including |ocating, surveying, designing
and rel ated wor k. It's an all-inclusive prelimnary
cost idea of putting a project together and designing
t he project.

Ri ght-of -way is self-evident, that's
acquiring the -- I don't think there's any dispute
about what right-of-way acquisition is. There's a
di spute, evidently on its application here and then
construction is the building.

And those are the three phases of a
project like this, designing it and conceiving it --
designing it, getting the rights-of-way needed and
then building it. So it's descriptive of what a
grade separation project is. The I[imts are the
t ouchdown to touchdown limts. The Railroad' s share
is 5 percent of project costs.

The Railroad takes the position as
stated in M. Healey's brief, they dispute the

program managenment fee, which we have testimony from
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M. Fairwood about ;

t he Phase 2 engi neering costs

t hose are the plans and the specifications, they

di spute that, | don't see how that can possibly be

di sput ed because the project

it. Phase 3 engi neering for

testinony i

s, and has been,

doesn't occur without

a conmpl ex project, the

t hat you really need an

engi neer working with the contractor to be sure it

built according to plans and address matters that

arise during the construction of

of this nature.

cont est ed.

Utility relocation, that's also

The project doesn't happen wi thout

utilities being rel ocated.

separ ati on.

in the air.

i's

any conpl ex project

You can't have the grade

You can't |eave the utilities floating

They have to be relocated, just as you

have to have the plans, just

as you have to have the

engi neer working with the contractor.

cont est ed,

because the Metra's platformis inmpacted by,

the, temporary railroad track,

keep trail

The Metra force account work is also

but that is necessary to the project

track nmoving just

as right-of-way is

actually

which is necessary to
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necessary for, among ot her reasons, not only the
gradi ng because of the change in slope of the roadway
to bring it down underneath the tracks, but to
mai ntain traffic on Washington Street, it's a very
busy east-west thoroughfare in Lake County. You
can't have the project wi thout maintaining traffic,
just as you couldn't have the project wthout
mai ntaining the rail traffic. So the shoofly is
necessary, that results in an inmpact on the Metra
pl atform You' ve got to keep the station in
operation. If you can't keep that station in
operation, you don't have a project. | f you can't
keep the traffic on Washi ngton Street moving, you
don't have a project. You don't have utility
rel ocation, there's no project; you don't have it
wi t hout the plans, you don't have it without the
engineer's work. All of this are necessary elenments
of this project.

Now, that 5 percent figure, as | noted
in our brief, that's a figure that was devel oped by
the Secretary of Transportation to identify what is a

Rai |l road's benefit and responsibility for a grade
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separati on project. So the question is whether there
is a benefit to the Railroad as there is benefit to
the public? The Secretary chose that under the
enabling | egislation as the amount the Railroad
shoul d pay because it realizes a benefit fromit --
fromthe project. The legislation doesn't talk about
only paying a percentage of this benefit. Allow ng
the Secretary to choose and sel ect what that
contribution should be already incorporates a

di scount for the Railroad -- a substantial discount,
t hey pay 120 of the cost because it's presumed that
not all of the costs benefit the Railroad; but
certainly a big share of the costs do benefit the
Rai | road, the regulation says 5 percent. And, again,
it's 5 percent, no if ands or buts, 5 percent of the
proj ect costs.

The testinony, | think, supported the
necessity of each of these items in Exhibit U  As |
i ndicated at the outset and | think we also
stipulated during the course of this, it should be
5 percent of the actual costs. So to extent that

costs have already been incurred and paid should --
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for this project, it should be 5 percent of those
costs. To the extent that right now what we have in
Exhibit U are merely estimted costs such as the big
line item which is the construction costs, estimted
in Exhibit U as being 23 mllion -- it |looks |like the
bids are going to come out a little below that --
construction may be a little nore or a little |ess;
but whatever it ends up being, it should be 5 percent
of the actual figure.

So at the end of the project, there
shoul d be some sort of reconciliation to ensure that
the Railroad pays 5 percent of the project costs, no
more and no | ess. That's what the regul ation says is
its share. That's what they're mandated by law to
pay, | argue and, really, that's an attenpt at
realizing what the Railroad al so benefits fromthis,
as | argued at the outset, railroads and hi ghways
exi st together. The problems caused to traffic and
t he dangers fromrail crossings are as much due to
t he presence of the highways and the road traffic and
the increasing road traffic as to the presence of the

railroads. There's a joint responsibility for
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all eviating problems and this is one -- a big project
in Lake County to alleviate a big problemin that
County, a delay property and a big safety problem
The Railroad is obliged to pay a share of that.

Lastly and, again, follow ng up on
what M. Powers alluded to, no -- | think it's one
thing that Tom and | agree on is -- we have found in
all of the national jurisprudence |I've |ooked and
| ooked, no contested case decision under this
regul ation applying the 5 percent; but | think there
is prior -- there are prior |ICC orders that are by
agreement that M. Powers alluded to -- that that
5 percent of the project cost fromtouchdown to
touchdown it's County's position has been
incorporated in other |ICC agreed orders on these
proj ects. | mentioned two in the closing on ny
brief, the City of Gal esburg versus BNSF Rail way,
T10- 0048 and the County of DuPage versus BNSF
Rai | way, T08-0006.

In the Gal esburg case, it was
5 percent of the project cost that included

prelimnary engineering, it included | and
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acquisition, utility relocation, that was a contested
itemthere, 5 percent; construction engineering was
also included as a cost item that's our Phase 3
construction costs and then, of course, the
construction. All of that was paid at a 5 percent
| evel without pulling out any isolated items.

In the DuPage case, the same thing, is

really 5 percent of the total of the project costs,

included itenms -- again, contested here -- relocation
of public utilities and evidently in that case, there
were -- appear to be railings for the wal kway and

that's another cost itemthat the Railroad paid the
5 percent share to.

So in closing, your Honor, | think the
authority supports 5 percent of all project costs
from touchdown to touchdown. | think the
Comm ssion's agreed order precedent supports it. I
think the regulation says it. | think the regul atory
scheme agrees with that, all of which supports the
County's position that the Railroad should pay 5
percent of the actual contractor -- construction

costs fromtouchdown to touchdown for this grade
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separati on project.
Thank you
JUDGE KI RKLAND- MONTAQUE: M. Heal ey?
MR. HEALEY: Thank you, your Honor.
CLOSI NG ARGUMENT
BY
MR. HEALEY:
| think, first of all, the Railroad
would |like to than Gunnar and Lake County. We've
enj oyed working on this project --
MR. GUNNARSSON: Same here.
MR. HEALEY: -- and we | ook forward to
finishing it with you as well as the one in Rollins.
The issues you have in front of you
today | think were established fromtwo attorneys who
did their best to find things and one, obviously,
very seasoned Staff menmber fromthe Comm ssion
i ndicate these issues haven't been considered before
and maybe we are writing froma blank sl ate, but that
doesn't mean that the fact that Railroads have paid
these costs in the past somehow has nodified what's

the clear | anguage of the regul ation.

139



10

11

12

13

14

15

16

17

18

19

20

21

22

M. Gunnarsson has, in his
guestionings and in his closings has repeated
assertions about what is necessary for the project.
| don't think "necessary" is a part of the
regulation. To read the regulation as the County
woul d you have read it, they could have stopped at B
and sinply left it with the all project cost and,
yet, Section C has a variety of terns and |limtations
that | think need to give you pause and say, Wait a
m nute, there are a bunch of limts on what project
costs are included in the Railroad allocation.

Explicitly Cl tal ks about limting
it -- the Railroad's participation to the costs of
t he grade separation for the nunbers of |anes of the
exi sting highway. Now, obviously, M. Gunnarsson has
acknowl edged that and the County has made reasonably
good efforts to try to exclude the costs that are
attributable to the fact that the roadway is going
fromtwo | anes to four; but that |anguage right there
tells you the intent isn't simply to say "touchdown
to touchdown" for the project, there is a limtation

on it to say you know, what it's going to have to be
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smal l er than that; the Railroad's participation is
not going to include those costs.

Cl also tal ks about the theoretical
hi ghway profile from touchdown to touchdown, and,
agai n, County has done a reasonably good job, it
woul d appear, with trying to breakout costs incurred
by the project outside of that. My point in raising
it is not that the County has ignored the | anguage,
but simply to say that there are limtations in
Section C. Section C at the beginning tal ks about
the prelimnary engineering right-of-way and
construction costs. If all project costs were
needed, what's the need for having | anguage |i ke that
in there for themto delineate the particul ar
el ements of costs that are included in the project?

And | think, perhaps, most troubling
fromthe County's position is C2 where it talks where
anot her facility, such as a highway or a waterway
needs to be bridged. Those costs also have to be
included fromthe theoretical structure.

| think the County's approach to the

project is, figure out where the touchdown | anes are
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and acknow edgement for the expansion of the road and
everything else is included and the regulation is
telling you something different. The regulation is
telling you that were building a theoretical bridge
here on which to apply the costs. They have to build
an actual bridge and it will be concrete and net al
and, et cetera, and I'"'msure it will | ook beautiful,
but that doesn't mean the Railroad is going to pay
for all of that. The regulation is limting you from
paying for all of the items within the touchdown
limt.

We've tal ked already about the mllion
and a half dollars that the Railroad has agreed to
contribute for extra width abutments to accommodate
an additional span. Just by way of background, the
regul ation has a provision for including those costs
in the project if the Railroad has, what we'll call
them i mmediate or inpending plans to add a second
track. We don't. We t hink someday. This line is
our primary connecti on between everything from here
down to the Gulf and Western Canada. So it's -- it's

i kely that at some point it will be a double track,
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but, you know, we've acknow edge we don't have pl ans
in the budget, it's not in our about three-year
budget forecast, so we're paying 100 percent of that
cost.

We' ve al so tal ked about the fact that
t he County has agreed that the costs of making the
bri dge spans | onger because of the additional | anes
needs to be excluded fromthe costs that the
application of the 5 percent would apply to.

Again -- but | think these are just
sort of indicative of the things that need to be
excluded and it's not -- we haven't enunmerated the
whol e t hing.

M. G ertych tal ked about the fact
t hat the project incorporates a new sidewal k on one
side and a new 10-foot bicycle path on the other.
Those aren't part of the existing grade separation
now and the regulation is specifically saying that
we're limting the application of the costs to the
t heoretical highway for the existing number of the
| anes of the highway. | f the County had decided --

just by way of ane exanple to prove the point -- what
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if there's going to be a 40-foot sidewal k over on the

side and now the span has to be nmuch | onger and

t hi cker and so on, is the Railroad going to be paying

5 percent of that because the County has decided to

introduce that additional element? The same with the

bi ke path on the other side, M. G ertych also said

t hat was new for the project. Why is the Railroad

paying for 5 percent of that when the regul ation

specifically says we're paying for the span that

woul d require for this theoretical highway profile

for the number of |anes of an existing highway.
There's three public utilities that

are being relocated primarily at the cost of the

project. Those seemto be very clearly another

facility in reference to C2 such as a highway or

wat erway that's outside the scope of the project. I

can read you C2 here where a grade crossing -- |I'm

sorry, where another facility such as -- such as a

hi ghway or waterway requiring a bridge structure is

| ocated within the Iimts of the grade separation

project, the estimted cost of a theoretical

structure and approaches, as descri bed above in C1,

144



10

11

12

13

14

15

16

17

18

19

20

21

22

to elimnate the Railroad highway grade crossing
wi t hout considering the presence of a waterway or
hi ghway. You recall that the regulation isn't saying
"wat erway" or "highway" is the exclusive Iimt of
items that would be excluded fromthe application of
the Railroad's costs. It says, Other facilities,
such as this, require relocation.

Agai n, the cost application is going
to the 5 percent of the theoretical structure. I
cannot see a basis for saying, well, we need to
exclude if there's a road next to the railroad that
needs to expand, we need to exclude those costs or if
the railroad happened to be built next to a creek.
It says very clearly we exclude those costs because
it's a waterway and, yet, somehow if there is a
utility in there, somehow the Railroad is going to
pay 5 percent of that cost.

Again, C2 is tal king about where
anot her facility such as highway or a waterway. | t
doesn't say that's the limter. It says when those
additional items out there, those are to be excluded

fromthe applicable of the Railroad's cost
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contri bution.

| think the Metra platform work is
al so anot her exanple. W are not Metra. Metra is
not us, it's a separate governnmental tee. You know,
the notion that it's necessary to relocate the Metra
facility for the project doesn't mean the Railroad
pays for it. It would be necessary to span a
waterway if it were out there; but that doesn't mean
the Railroad pays for it. The regulation is telling
you the application of this 5 percent is not to all
of these project costs, we need to exclude the itens
t hat are not otherw se there attributable to the
construction of a grade separation over the Railroad.

The only other point | guess | would
raise is two-fold. One |, again, point out that
M. Powers' testimony, while | am absolutely certain
he's correct on the points he raises, is limted to
the fact that the issue hasn't conme up. He' s not
testified that it's come up and it's been rejected or
somet hi ng under those lines. So | understand nobody
may have raised this question before, but | think

there's a very valid basis on the regul ation for
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rai sing the questions.
And t he | ast
raised it in the brief --

extent your Honor

shoul d be seen as having the

case. It's their petition.
forward asking that

t hi nk t hat

be seen as having the burden of

| thank you f

mor ni ng and this afternoon |

JUDGE KI RKLAND- MONTAQUE:

M. Powers, did you want to
Staff?

MR. POVWERS: As a --

JUDGE KI RKLAND- MONTAQUE:

wi t ness, not a witness; but
MR. POWERS: Okay.
STATEMENT
BY
MR. POWERS:

As Staff for

and |

is deciding the issue,

costs be

it's only fair in

point |I'd raise is -- |

do think that to the
t he County

burden of proof on this
They're the ones com ng
attri butable to us and |
i nstance that

t hat t hey

proof on issues.

or your patience this
guess, too.
Thank you. Okay.

add anything on behal f of

Staff versus a wi tness.

As Staff versus a

as a Staff menber.

the Comm ssion, on the
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record, we concur with the County's position and it's
case and would like to reference one more docket that
was recently approved by the Comm ssion, that's
T13-0051 and there is some specific | anguage included
in that and it was an agreed case, but if | could,
read it into the record, it pretty much suns up
our -- Staff's position.

JUDGE KI RKLAND- MONTAQUE: Go ahead.

MR. POWERS: It's a footnote under the Cost
Di vision Table included in that docket and it's
Footnote No. 7: 5 percent of eligible project costs
associated with a new bridge, touchdown to touchdown
in parentheses, in accordance with 23 CFR 646. 210,
classification of projects and Railroad share of the
cost, period. Fi nal amount contingent upon
construction bids, right-of-way costs, Railroad force
account work and actual costs.

So Staff concurs with that statenment.

And as an aside, this is a personal statement, |
don't know that this is the venue to decide the
5 percent rule. | don't know that it should be a

precedent setter, but that's just a personal opinion.
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MR. HEALEY: "' m not sure you're going to have
a choice on that one, your Honor, but |I'm not sure
you will.
Can you give me the docket again?
It's T13. ..
MR. POWERS: Sur e. 0051.
MR. HEALEY: 51, thanks.
JUDGE KI RKLAND- MONTAQUE: Okay. Thank you,
M. Powers.
Is that the all the evidence presented
t oday?
MR. GUNNARSSON:  Your Honor, that's all the
evi dence.
MR. HEALEY: And | have nothing further, your
Honor. Thank you.
JUDGE KI RKLAND- MONTAQUE: Okay. Well, | think
we mark this heard and taken.
(Wher eupon, Petitioner's Exhibit
Nos. A through D and F through BB
were marked for identification.)

(Heard and taken.)

149



